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INTRODUCTION

This Notice of Proposed Rulemaking (“*Nofice”) initiates a comprehensive review of the

¢ osnmission’s media ownership rules. The law governing our media ownership policies and the media

markel bas undergone substantial changes since our ownership rules were adopted. As a result, this
procecding will include a careful analysis of our policy goals and the development and implementation of
a rexulatory framework that best serves to achieve those goals.

‘the Commission has long regulated media ownership as a means of promoting diversity,

competition. and localism in the media without regulating the content of broadcast speech. The
Commssion has adepted these regulations pursuant to sections 307, 308, 309(a), and 310(d) of the
« ommunications Act. which authorize the Commission to grant and renew broadcast station licenses in
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the pubbic interest.’  The existing rules were adopled largely on a rule-by-rule basis and evolved
incrementally over the years. During these evolutions, courts generally approved our rules as long as they
wore rationally related to achieving their stated purpose and our decisions complied with administrative
procedure requirements.

The Telecommunications Act of 1996 (“the Act”)* fundamentaily changed broadcast’
ownership law.  Section 202(h) of the 1996 Act directs the Commission to re-examine its broadcast
ownershin rules every two years and repeal or modify any regulation it determines to be no longer in the
public umerest. Recent court decisions have held that section 202(h) changes the way the Commission
mutst evaluate 1ts broadcast ownership rules. The courts have stated that section 202¢h) carries with it a
presumpl:on 1 lavor of repealing or modifving the ownership rules. The court decisions interpreting
section 202¢h) require a Commission decision to retain or modify its media ownership regulations, in its
hiennial review. to be based on a solid factual record and a consistent analytical framework.

The regulatory structure best suited to promote the public interest is not static. Thus, the
Commission’s media ownership rules must be reassessed on an ongoing basis to ensure that they are
seounded in the current realities of the media marketplace. It is only through this reevaluation that the
Commission can be assured that its media ownership rules actualty advance, rather than undermine, our
pelics goals. I this regard. we recognize thal the marketplace has changed dramatically over the last few
decades, with both greater competition and diversity, and increasing consotidation.

5 In conducting this reassessment of our broadcast ownership regulatory framework, we
mast clearly define our objectives as we strive to promote the public interest. The Commission’s
ownership polictes traditionally have focused on advancing three broadly defined goals: (1) diversity,
(21 competition. and (3) localism.  This proceeding will review these policy objectives in light of the
correni media marketplace and determine whether Commission intervention is necessary 1o achieve these
ol-jectives.  In addition, we will consider whether there are additional cbjectives that the Commission
should strive 1o achieve through our media ownership rules. One such goal may be increased innovation
ol media platforms and services. [n defining these objectives, this proceeding will consider whether the
C ommission should prioritize these policy objectives and. if so, how. By determining the relative weight
ol each objective, the Commission will be well positioned to address those instances in which there i1s
lension between our poficy goals.

fi This Norice initiates review of four ownership rules: the national television multiple
.. . . 5 . . . . 0
ownzrship rule:* the local television multiple ownership rule:” the radio-television cross-ownership rule:

FaT 0§58 307, 308, 309(a). S14(d).
" eivcommunications Act of 1996, Pub. L. No. 104-104_ 110 Stat. 56 (1996).

"3y “hrpadeasters” we refer to UHF and VHF television and AM and FM radic licensees, and not to cable
operaory,. Direet Broadcast Satellite ("DBS™) operators, or satellite Digital Audio Radio Service operators.

"S7 R K§ 73.3555(e). The national TV ownership rule prohibits any entity from controlling television stations
the combimed audience reach of which exceeds 35% of the television households in the United States.

" 37 CF.R. 8§ 73.3555(b). The local 'V ownerstup rule allows the combination of two television stations in the
same Designated Markel Area ("DMA,” as determined by Nielsen Media Research or any successor entity),
pravided: (1) the Grade B contours of the stations do not overlap; or (2) (a) at least one of the stations is not among
thi: four highest-ranked stations in the market, and (b) at least eight independently owned and operating full power
commerctal and noncommercial television stattons would remain in that market after the combination. For this rule,
a voice” includes only broadeast television stations in the market.

0

=7 FRC§ 73.3555(c). The radio/TV cross-ownership rule generally allows common ownership of one or two
Y stanions ar_1d up to six rad1_0 stations in any market where at least twenty independent “voices” would remain
post-ombination; two TV stations and up to four radio stations in a market where at least ten independent “‘voices”

{(continued....)
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rule " the focal TV ownership rule.” the radio/TV cross-ownership ruie,'® and focal radio ownership

rile. are interrelated. Each is intended 10 foster competition and diversity in the local media
marketplace. As a result, it 1s appropriate for the Commission to consider these rules collectively, as any
change W one rule may affect the need for other rules to be retained, modified, or eliminated. In addition,
bs eviluating our local ownership rules collectively, we facilitate consistent analysis of policy questions
that are common to multiple rules.  For example, all of our local rules are predicated to some extent an
assumptions about the types of media that Americans rely on for news and current affairs. We are better
ahlc i analyze and apply our findings in areas such as these by considering the rules collectively rather
than scparately. Assessing these rules collectively also avoids the problem in sequential decision making
whereby early decisions can inadvertently predetermine -- or preclude certain approaches in -- later
decisions

1 LEGAL FRAMEWORK FOR BIENNIAL OWNERSHIP REVIEW
G Section 202{h) of the 1996 Act provides:

e Commission shall review its ruies adopted pursuant to this section and all of
its ownership rules biennially as part of its regulatory reform review under section
L1 of the Communications Act of 1934 and shall determine whether any of such
rules are necessary in the public interest as the result of competition. The
Commission shall repeal or modify any regulation it determines to be no longer in
the public interest '

. The 1996 Act repealed the prohibition on common owncrship of cable and telephone
svstems.”’ overrode the few remaining regulatory limits upon cable/network cross-ownership,”
clhiminated the national and relaxed the local restrictions upon radio ownership,zr eased the “dual
netvork” rule for television.” and directed the Commission to eliminate the cap upon the number of
television stations any one entity may own® and to increase to 35 from 25 the maximum percentage of
American houscholds a single TV bhroadcaster may reach.”” These enactments, together with section

T O R RO§73.3555¢d)
P47 FRO§ 73 3555(b).
AT CF R §T73.5555(0)
4T F R 8 733555(a)

e

-3
o

" 1ugs Act § 202(h). Section 11 of the Communications Act of 1934, as amended (“the 1934 Act™), provides for
the hienmal review of regulations that apply to the operations or activitics of any provider of telecommunications
wrvices.  Pursuant 1o section 1. the Commission "shall determine whether any such regulation is no longer
nwcessary in the public interest as a result of meaningful economic competition.” Section 11 further requires that the
¢ ommission "shall repeal or modify any regulation it determines 10 be no longer necessary in the public interest.”
471050 §161

e

Trne 1996 Act repealed former § 613(b}, which prohibited @ common carrier from providing video programming
drrecthy to subscribers in its telephone service area. See 1996 Act, § 302(b)(1). Section 652 of the Act (47 U.S.C. §
* 2 now contains the prohibition of buyouts vis-a-vis cable systems and local exchange carriers.
Ciuon Act, § 2020001,

fage Acl, §2021a), (b).

196 Act, §202(e).

P06 Act, 3202 1)HA)
O A 2020 LHBY
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JulZehy Tset an motion a process 1o deregulate the structure of the broadcast and cable television
indusiries " as hoth competition and diversity among media voices increase.”

i This is our third biennial review. As a result of the 1998 biennial review proceeding, the
first review. the Commission relaxed the dual network rule, eliminated the experimental broadcast
station multiple ownership rule.”” and initiated a proceeding with respect 1o the newspaper/broadcast
crass-ownership rule.” The Commission decided to retain the local radio ownership rule,” the national
T ownership rule (including the UHF discount).™ and the cable/broadcast cross-ownership rule.” Prior
te <ompleting the 1998 bienmial review, the Commission had substantially relaxed the local TV
ownership and radio/TV cross-ownership rules in the separate local tefevision ownership proceeding.™ In
the 2000 biennial review proceeding. a Commssion-wide comprehensive proceeding, the Commission
erdorsed the results of the 1998 biennial review of its broadcast ownership rules.™

.y Court Degisions Reviewing 1998 Biennial Review. The Commission’s decisions in the
198 Buenmial Report relating to the cable/broadcast cross-ownership rule and the national TV ownership
rele were challenged in the United States Court of Appeals for the District of Columbia Circuit.™ In Fox
fodevesion, the court vacated the cable/broadcast cross-ownership rule, and remanded the decision to
retain the national TV ownership rule, holding that the Commission’s decision 1o retain these rules was
arbiirars and capricious and contrary to section 202(h) of the 1996 Act.” The court stated that the
€ omumission had “no valid reason to think the [national TV ownership rule] 1s necessary to safeguard
competiton™” or “to advance diversity”™ and had given no reason to depart from the conclusion the
 omumission had reached in 1984 that the rule was no longer necessary.™ The court observed thar the
( ommiissien had provided no analysis of the state of competition in the television industry to justity its
decsion to retain the national TV ownership rule. In addition, the court faulted the Commission’s
decision 1o retain the national TV ownership rule while it observed the effects of changes in the local TV

T Eov Feievision, 280 F 3d at 1033

T dmendment of Section T3 638(G) of the Commission’s Rules — The Dual Nerwork Rule, 16 FCC Red 11114,
PRI (200139 37 (CDual Nerwork Order™).

T Elimination of Experimental Broadcast Ownership Restrictions, 16 FCC Red 7457 (2001).

LR Hiennial Regulatory Review - Review of the Commission’s Broadeast Ownership Rules and Other Rules
Vedeoted Pursuanr to Section 202 of the Telecommunications Act of 1996, 15 FCC Red 11058, 11099-109 (2000) 99
0-0s (7098 Biennmal Repori”): Newspaper/Broadcast Cross-Ownership NPRM, supra note 10.

47 ¢ ¥ R § 73 3555¢a), {998 Biennial Report, 15 FCC Red at 11086-87.  50.
Y47 CE R § 73.3555(e);, 1998 Biennial Report, 1S FCC Red at 11072, 11078, 99 25, 35.

47 CER. § 76501(a), 1998 Biennial Reporr. 15 FCC Red at 11114, § 102.  As discussed below, the
cable‘broadeast cross-ownership rule has been vacated by the Court of Appeals in Fox Television. The Commission
wil! nnplement the court’s order in a separale order.

Ser Review of the Commission’s Regulations Governing Television Broadcasting, Television Satellite Stations
Review -f Policy and Rules. 14 FCC Red 12903 (1999} (“Local TV Ownership Report and Order "), clarified in
Memorandum Opinion and Second Order on Reconsideration, 16 FCC Red 1067 (2001) (“Lecal TV Ownership
Ked onsideration Order ™). on appeal. Sinclair supra note 8.

Fieand Regulatory Review 2000, 16 FCC Red 1207 (2001).
ko Television, supra note 8
Cben Tefevision, 280 F3d at 1048, 1053

AP 042

Llar tnds)

LEoar 04343,
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ewnership rule. The court concluded that this “wait-and-see” approach could not be squared with section
202ith wineh “carries with it a presumption in favor of repeal or modification of ownership rules.”

N In retaining the national TV ownership rule, the Commission, in par, reasoned that the
rife was necessary to strengthen the bargaining power of the network affiliates, thereby promoting
locabism and diversity.  Although the court in Fox Television rejected the networks’ argument that this
fustitication was inconsistent with the requirements of section 202(h), the court determined that the
Commission's reliance on this justification was invalid because it did not have sufficient record support.
i particular, the court held that the Commuission had failed 10 justify its departure from the /984 Multiple
Chepersiup Order. where the Commission said it "had no evidence indicating that stations which are not
zraup-owned better respond to community needs, or expend proportionately more of their revenues on
loca: programming.”™ Nonetheless, the court held that the Commission could conceivably distinguish --
a- incorreet or inapplicable because of changed circumstances — its views in the /984 Multiple Gwnership
Crdver The court also noted that the Commission did advert to possible competitive problems in the
natienal markets for advertising and program production, and that the intervenors, including the National
A-socration of Broadeasters and National Aftiliated Stations Alliance, made a plausible argument that the
national television ownership rule furthers competition in the national television advertising market.*'

4 Based on these findings. the court remanded for further consideration the issue of
wnether o repeal or modify the national TV ownership rule, holding that “the probability that the
Commission will be able 1o justify retaining the Rule is sufficiently high that vacatur of the Rule is not
appropriate ™ The court also held that the Commission’s decision to retain the national TV ownership
rute did not vialate the First Amendment, reaffirming that the review of broadcast regulations under First
Amendment jurisprudence is more deferential than review of cable or print media regulations.” The
ceurt alse rejected the networks’ claim that section 202(h) does not allow the Commission to regulate
broadcast ownership in the interest of diversity alone. The court held that in the context of broadcast
rezulation, the public interest has historically embraced both diversity and localism, that protecting
diversity ts a permissible policy for the agency to seek to advance, and that nothing in section 202(h)
indicated that Congress had departed from that approach.’ The court then heid that whatever the virtues
may be of a free market in television stations, “Congress may, in the regulation of broadcasting,
constitutionally pursue values other than efficiency -- including in particular diversity in programming,
for which diversity of ownership is perhaps an aspirational but surely not an irrational proxy.””

1. The court also, in Fox Television. vacated the cable/broadcast cross-ownership rule,
finding that the Commission had failed to justify its retention of the rule as necessary to safeguard
cempetition  In the 1998 Biennial Report, the Commission attempted to justify the retention of the rule
by arewnig that a cable operator that also owns a broadcast station has the incentive to discriminate
acainst other broadcasters by: (1) offering joint advertising sales and promotions, and (2) not carrying, or
carrving on undesirable channels. broadcast signals of competing stations. The court found that the

Moad T80 da 1042, 1048

* Foy televesion, 280 F3d at Y043, quoting Amendment of Section 73.3533, [formerly Sections 73.33. 73.240, und
Y5 6.6, of the Commission’s Rules Relating e Multiple Ownership of AM. FM and Television Broadcast Stations,
Pty 00 2d 17 35 (1984) 35 (1984 Muliiple Ownership Order ™).

Ton Television. 280 F.3d a1 1048-49.

S 1049,

a7

+
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Commission had not shown a substantial enough probability of discrimination to deem reasonable a broad
cross-ovenership rale, especially in light of: (1) existing conduct rules, such as must-carry, ensuring access
o cable svstems, and (2) competition [rom DBS providers, which would make discnmination against
competing broadcasiers unprofitable. Funher the court found that the Commission had taiied to justify
its departure trom a 1992 Report and Order. ™ in which it had concluded that the rule was not necessary to
prevent carriage discrimination. The court also found that the Commission had failed to justity the rule
ha-ed on its diversity concerns. Based on its assessment that there was little chance that the Commission
waottd be able to justify retaining the cable/broadcast-cross-ownership rule, and that the disruption caused
hy vacotur would be insubstantial. the court vacated the rule.”’

Pt With respect 10 the standard of review generally under section 202(h), the court noted, in
the context of discussing the cable/broadcast cross-ownership rule, that the Commission had applied too
fas @ standard and that “[tlhe statute is clear that a regulation should be retained only insofar as it is
neessary i, not merely consonant with, the public interest.”™ The Commission petitioned for rehearing
as 1o this issue. arguing that the court’s interpretation of the statutory language would impose a higher
standard in deciding whether o retain a rule than that which applied to the adoption of the rule in the first
ptice On reheaning, the court deleted the paragraph in its earlier opinion holding the Commission to a
hieher “necessary”™ standard in biennial review proceedings, finding that the cable/broadcast cross-
ownership rule could not pass muster even under the more relaxed “consonance” standard and that
dezermining the applicability of a stricier standard of review therefore was not necessary. The court
decided to leave Tunresolved precisely what section 202(h) means when it instructs the Commission first
t¢: determine whether a rule is “necessary in the public interest’ but then to ‘repeal or modify’ the rule if it
i« simply “no longer in the public interest.”""

L7 In Sinclair Broadcast Group, Inc. v. FCC® the court reviewed the Commission’s
decision relaxing the local TV ownership rule”’ That rule allows the combination of two television
stations in the same market if (1) the Grade B contours of the stations do not overlap, or {2) (a) one of
the stations is not among the four highest-ranked stations in the market, and (b) at least eight
independently owned and operating lull power commercial and non-commercial television stations, or
“voices. would remain in that market after the combination.”” Under the rule, voices are defined to
indude only broadcast television stations in the market. 3 In Sinclair, the court held that the Commission

‘wdequately explained how the flocal TV ownership rule] furthers diversity at the local level and is
necessary in the “public interest” under § 202(h) of the 1996 Act. ' The court also upheld the local TV

.unmdmen.r of Purt 76. ?uhparr A Section 76 301 of the Commission’s Rules and Regulations 1o Eliminate the
froiibition o Common Ownership of Cuable Tolevision Systems and National Television Networks, 7 FCC Red

6756 (1992),

T Fax Television, 280 F.53d al 1053
Mo ar 1030,

b Tolevision Re-Hearmg, 293 F 3d at 3400 The court also rejected the petitions for rehearing of intervenors
Satonal Affiliated Stations Alliance and National Association of Broadcasters, which argued that the court erred in
failimg (o defer to the decision of Congress 10 sel the national TV ownership rule at 35% and in vacating rather than
remanding the cahle/broadeast cross-ownership rule. /d. at 540-41.

S g note 8.

I Signc faur, the court reviewed challenges to the local TV ownership rule as well as to grandfathering provisions
selaced o local markenng agreements

RS TRA335(bM 2N,
b 2)(i.
Soactuir, 284 F 3d at 160,

foiar & 735535
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ownurship rule against a First Amendment challenge, applying the “rational-basis” standard of review.”
Thie cours held that there was a rational relationship between the Local TV Ownership Report and Order
and our diversity and competition geals. The court noted that choosing the number eight and defining
veices “are quintessentially matters of line drawing invoking the Commission’s expertise in projecting
muarkel results,” and did not decide the issue of whether eight 1s the appropriate numerical limit. The
court mvahidated, however, the Commuission’s definition of voices under the ruie because it did not
adequately explain its decision to include only broadcast television stations as voices. The court pointed
out that the definition was inconsistent with the definition of voices for the radio/TV cross-ownership
rule. " wiich also considers major newspapers and cable television to be voices. The court observed that
“i-:[v remand. the Commission conceivably may determine to adjust not only the definition of ‘voices’
but ilso the numerical limit.™"

18, We sceh comment on the statutory language of section 202(h) of the 1996 Act and the
ceurt - nterpretations of that language in fox Television and Sinclair. We specifically invite comment on
the ~tandard we should apply in determining whether to modify, repeal, or retain our rules under section
2020h; ot the 1996 Act. For example, does the phrase, “necessary in the public interest,” mean we must
repeal a rule unless we find it to be indispensable? Or does the phrase mean that we can retain a rule if
wi would be justified under the current circumstaiices in adopting it in the first instance because the
record shows that 1t serves the public interest? Or is the standard somewhere in between? The
Conmimission argued in its rehearing petition in Fox Television that “necessary in the public interest,”
wien viewed in the context of the rest of the 1934 and 1996 Acts, means “in the public interest,” or useful
or appropriate.”™® The very next sentence of the statute uses the term “no longer in the public interest.”
thus appearing to equate a rule’s being “necessary in the public interest” with its being “in the public
interest.” The Commission argued that other provisions of the Communications Act contain similar
language using the terms. “necessaryv.” “required.” and “necessity,” but those provisions have been
constriued to require the Commission to demonstrate that the rules we adopt advance legitimate regulatory
oRjectves. not that they are necessary in the sense of being indispensable. Others might argue, however,
that “necessary in the public interest™ connotes that a rule must be essential or indispensable in order for
us t6 retamn it What light do the statutory context and other case law cast on the meaning of the term?
W e invite comment on any other factors we should consider with respect to the meaning of the statutory
terit “necessary in the public interest”™ as it bears on our review of the ownership rules at issue tn this
proceeding

P9, in both Fox Televesion and Sinclair. the court, noting that "Section 202(h) carries with it a
mesumption in favor of repealing or modifying the ownership rules,"” faulted the Commission’s
justification of its rules as lacking supporting factual evidence.”' Accordingly, with respect 10 the rules
under consideration, we strongly encourage commenters to provide empiricat evidence to buttress their
assertions. Our Media Ownership Working Group is engaged in a number of studies that are intended to

Ui 167-69 (Uthe only question is whether the Local TV OQwnership Report and Order is rationally connected to
i~ voais of ensuring a diversity of voices and adeguate competition in television broadcasting™).

TP RS 73.3555(0)(sin, i)

Y Siqelaie 284 F 3d at 162

¥ Commission Petition for Rehearing or Rehearing En Banc at 4-13, filed Apr. 19, 2002, in Fox Television, supra
nele &

Tt Fon Television, 280 F.3d at 1048

TEoy Television, 280 F3d at 1048 Sinelair, 284 1°.3d at 159,

Pt

sov Avicvision, 280 F.3d at 1041-44. Sinclair, 284 F3d at 163 (pointing to an “evidentiary gap” in the
Commssion’'s reasoning).

9
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miorm the 2002 biennial review. These studies, which will be released separately for comment, concern
the toliowing subjects: (1) inter-media substitutability among local media outlets from the perspective of
lcal advertisers: (2) the effect ot broadcast media concentration on the level of non-advertising content
produced and consumed: (3) the status of broadcast television in the multichannel marketplace; (4) a
ce-mparison of local news guantity and quality on network-owned stations and network affiliates; (5) past
consumer substitution patterns across various media; (6) the effect of common ownership of same-market
nowspapers and television stations on news coverage; (7) a survey of American consumers regarding,
outlets used for news and current affairs: (8) an examination of program diversity on prime time network
wicvision between 1966 and 2002; (9) a survey of changes in the avaitability of media outlets over time in
e sclect cines: and (10) the effect of local radio market concentration on program diversity and
advertising prices. Given the importance ol this data to the proceeding, and in order to streamline the
revicw process, comments will be due 60 days after Commission release of the studies; reply comments
will be due 90 days after release of the studies. We intend to use the evidence coilected in the studies, as
welt as the comments, to guide and support our decisions in this proceeding.

20 The First Amendment. Any media ownership rules we ultimately adopt in this proceeding
must he vonsistent not only with the legal standard of section 202¢h}, but also with the First Amendment
rizhis of the affected media companics and of consumers. The Fox Television and Sinclair cases recently
apphed the rational-basis standard 1o broadcast ownership rules.®” The court held in Fox Television that
the (ommission’s decision 1o retain the national TV ownership rule did not violate the First
f"\mundmem,(_’?’ and it held in Sinclair that the local TV ownership rule complies with the First
Amendment.” The coun reaffirmed in both cases that the rational-basis standard of First Amendment
scrutiny 1s applicable to broadcast television rather than the higher intermediate scrutiny applicable to
cable operators or the strict scrutiny applicable to print media.” As the court noted in Sinclair, there is no
uaabridecable First Amendment right to hold a broadcast license when a would-be broadcaster does not
satislv the public interest by meeting the Commission criteria for licensing, including ownership
himetations. "

21 In general. ownership hmits on cable operators have been subject to the O'Brien” or
mtermediate scrutiny, test.”™ Under this standard, government regulation of speech will be upheld only if:
(1) 1t furthers an important or substantial governmental interest; (2) the government interest is unrelated to
the suppression of free expression: and (3} the incidental restriction on alleged First Amendment

" Ia the 1998 Biennial Report, the Commission did apply the O’Brien or intermediate scrutiny test to the
new spaper/broadcast cross-ownership rute, 15 FCC Red at 11121, 99 116-18 (applying United States v. O'Brien,
W1 LS 367 (1968) (“O'Brien™). Also, in considering the application of the First Amendment to the
new spaper/broadeast cross-ownership rule, in the Newspaper/Broadcast NPRM, supra note 10, which was released
hetore the Fox Tefevision and Sinclair cises. we asked about the significance of Time Warner Entertainment Co. v.
PO 24 F3d 1126 (D.C. Cie), cert. denied. 1225 Ct. 644 (2001) (“Time Warner ), in which intermediate
woruting was applied to cable regulations. Newspaper/Radio Cross-Ownership NPRM, 16 FCC Red at 17296-97, 1§

Fao fofevision 280 F.5d ar 1043-47.
" Nenclar, 284 F.2d at 166-69
0 167-68: Fox Television 280 F.3d at 1045-46.

U rpncder, 284 F3d at 168 (ciung FCC v National Citizens Commitiee Jor Broadeasting, 436 U.S. 775, 795-97
ORI VCCE M.

Soosupra note 02

Lime Warner Entertainment Co. v, United States, 211 F.3d 1313, 1316-22 (D.C. Cir. 2000) ("Time Warner 1),

coers dered. 121 S0 C 1167 (2001, Sutellire Broadeasting & Commun Ass’'nv FCC, 275 F.3d 337, 346, 355 (4'h
s 2000, cert denied 1228 2388 2002).
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trecdoms is no greater than is essential to the furtherance of that interest” The Supreme Court has
Jeterimimed that “promoting the widespread dissemination of information from a multiplicity of sources™
+. 4 wovernment interest that is not only important, but is of the “highest order”™’' and is unrelated to the
wappression of free speech ™

2 Courts have consistently applied the rational-basis test when faced with First Amendment
challenees to Commission ownership restrictions on broadcast media. This 1s true even when the
cwnerslip regulation effectively Timits what a non-broadcast media firm, such as a newspaper or a cable
company. can own.” In other words. when the rule prevents a newspaper from owning an in-market
radw siation, the courts do not apply the strict scrutiny test applicable to newspapers as newspapers, but
eather the rational-basis test used for evaluating broadcast regulations. We will explore a variety of
aprions tor a new media ownership framework. We seek comment on the standard of review that would
apply to these options.

I THE MODERN MEDIA MARKETPLACE

25 Section 202¢h) requires the Commission to consider whether any of its ownership rules
are “necessary in the public interest as « result of competition.” As noted, the Fox Television court faulted
the Commission for failing to provide any analysis of the state of competition in the television industry to
1astily s retention of the national TV ownership rule.” Therefore, our evaluation of the broadcast
awnership rules must take into account the current status of competition in the media marketplace.
Fhroughout this proceeding, we seek comment on how changes and developments in the media
marhetplace affect our analysis and decision making. For example, in Section IV we explore the
defimition of the product market and seek comment on whether the proliferation of programming outlets
and services requires the Commission (o redefine the product market fo include media other than
broadeasting. The data below provides a brief overview of the number of outlets and potential
competitors in the video, audio, and newspaper industries. We seek comment on the significance of this
data 1o our biennial review of the ownership rules as well as any other competitive data that would be
tsetul te our analysis.

*4 Video. There are currently over 106 million TV households in the U.S.”% served by a
arety of video outlets. Over-the-air outlets include: 1,331 commercial TV stations (752 UHF, 579
WVHI ). 181 non-commercial. educational TV stations (254 UHF, 127 VHF); 554 Class A TV stations (451
THE 103 VHF):™ and. over 2.100 other low-power TV stations.”’ Qver sixty percent of commercial TV
turner Broadeasting System v FCC, 320 ULS 180, 185-86 (1997) (“Turner II") (citing O'Brien, 391 U.S. at 377-
"8)
" Turmer Broadcasting System, Inc v, FOC 312 1.8, 622, 662 (1994) (“Turner I’} (quotation marks omitted)).

Tt ebi,

L4 (ciing Brien, 391 US. at 377 Turner {1, 520 U.S at 190. On the other hand, the Commission may not
hurden cable operators” speech with “illimitable restrictions in the name of diversity.” Time Warner 1, 240 F.3d at
(136, Ip Time Warner 1. the D.C. Circuit held that the Commission could not rely on its diversity goal alone to
sapport the horizontal and vertical restraints ar 1ssue in that case because of a specific limitation on the
Cormmission's statwtory authority for those restraines. Time Warner 11, 240 F.3d at 1135-1136.

Sowvowi, NCCE, 436 LS. at 798-802 (rational-basis test applied to broadcast-newspaper rule), Fox Television,
280 3d ar 104546 (ratienal-basis test applied o television-cable cross-ownership ban).
CF o Tofevision, 480 F.3d at 1041-42.
S Tulevision Household Estimutes, Nielsen Media Research (Sept. 2002)

A Ulass A relevision license is available to a low power television station licensee meeting the qualifications set
rarthon the Commission’s rules in Part 73, Subpart J ("Class A Television Broadcast Stations™). A Class A station

(continued....)
[
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stanons are atfibiated with one of the top tour networks (ABC, CBS, Fox and NBC). Another 19 percent
arc atfihated with the smaller national networks: United Paramount (UPN), Warner Brothers (WB), and
Passen Network.™ The remaining commercial stations are affiliated with other smaller networks or are
mdependents.

o= Cable TV is available to the vast majority of TV households in the U.S.” There are 69
million heuseholds that subscribe to cable ™ There are over 230 national cable programming networks
arnel more than 50 regional networks.”  Many cable systems offer access channels for public affairs,
cducational and governmental ("PEG™) programming and a few offer local cable news, educational and
pubhe attiors programming. Direct broadcast satellite (“DBS™) is available nationwide and has over 18
mitlion subscribers.® In addition to the national cable programming networks, DBS offers regional sports
actworks.  [DBS may also reransmit the signals of local and network affiliate television stations to
subscrtbers i their local markets. DBS s also required to reserve not less than 4 percent of its channel
capacity exclusively for noncommercial programming of an educational or informational nature. Other
Mult-channel Video Program Distributors ("MVPDs™) include: satellite master antenna systems
SMATV L with 1.5 million subscribers: home satellite dishes, which serve about | million homes; and
mu:[epuint distribution service (MDS), with about 700,000 subscribers.™

26 Audio. Over 13260 radio stations are currently on the air (4,811 AM, 6,147 commercial
M and 2.303 educational FM).® The average radio market has 23 commercial stations. Of the 285
Arbitron radio markets, almost one-half of the markets are served by more than 20 stations and 90% of
the markets are served by more than 10 stations.”™ In addition to broadcast radio, audio music, talk, and
news channels are provided by many cable and DBS operators. Two Digital Audio Radio Service
("DARS”) systems with over 140,000 subscribers offer almost 100 audio channels nationwide using
saiellite transmission.®  Even more audio channels are available through Internet streaming.

27 Newspapers. In 2001, there were 1.468 daily newspapers in the U.S. The total

crrculation for those newspapers was about 50 million.*” There were also about 7,700 weekiy newspapers

(. vontinued from previous page)
15 subject ;0 the same license terms and renewal standards as a full-power station, and is accorded primary status as
long as 1t continues to meet the requirements for a qualifying low-power station.

7O C Press Release, Broadeast Station Tatals as of June 30, 2002 (issued Aug. 26, 2002).
" B1A Financial Network Inc.. MEDIA Access Pro data base (Mar. 2002).

" Annnai Assessment of the Status of Competition in the Market for the Delivery of Video Programming, 17 FCC
Rod 1744 [2354-55 (20023 § 17 ¢ Eighth Annual MVPD Competition Reporf™y (“Based on data from Paul Kagan
Asaciates, homes passed as a percentage of TV households was estimated to be 97.1 percent as of June 2001

[ he National Rural Telecommunications Cooperative] suggests that the number of homes passed as a percentage of
T+ honsenholds could be as low as 81 percent ™). 1330 App. B, Table B-1 (Kagan data showing that as of June 2001,
Cabie television was subscribed 1o by 64% of homes that had at least one television).

S Evohih Annual MYPD Compeiition Report, 17 FCC Red at 1330. App. B, Table B-1.
¥ Nanonal Cable Telecommun. Ass'n. Cable Developments 2002, at 27-194.

® Skv Report, http: /www.skyvreport.comidth_counts.htm (visited Sept. 10, 2002).

" Eivkth Annual MYPO Compeniion Reporr, {7 FCC Red at 1338, App. C, Table C-1.
*UFCC Press Release, Broadcast Station Totals as of June 30, 2002 (Aug. 26, 2002).
“13:A Financial Network Inc.. MEDIA Access Pro data base {May 2002).

X v Sawellite Radio, Second Quarter Report ending June 30, 2002, shows XM with 136,718 subscribers. Sirius
Sarellite Radiv, Second Quarier Report ending June 30, 2002, shows Sirius with 3,347 subscribers.

" Nowspaper Association of America. Fucts Ahour Newspapers 2002, at 14.

12
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_ . . R - & . . .
with a combined circulation ot about 71 million.™ Sunday newspaper circulation collectively reaches
P - 153 . R
cver S5 mitlion per week.” Many of these newspapers are available over the Internet.

28 Internet and other media. Almost 60% of the U.S. population has Internet access at
home T Over 40 million residential Web uscrs have accessed streaming video.”'  Also, about 90% of
touschislds have at least one VCR and more than one-half of those own at least two VCRs.” Over 14
million romes have DVD players.” Personal Video Recorders (“PVR”) sales have reached 500.000 since
they were introduced two years ago.”

Py, POLICY GOALS

19 Each of the rules under review in this proceeding seeks to further one or more of three
snportant pubhic interest goals -- diversity, competition and localism. The Commission long has
cmvraced these values as the foundation ol its ownership rules and policies. In this proceeding the
vommission seeks to: (1) detine more precisely the Commission’s policy goals; (2) determine how to
t-est promote these goals m today’s media market consistent with our statutory mandate; (3) establish the
Fest measure for diversity, competition, and localism: and (4) establish a balancing test to prioritize the
coals 1 tension exists between them.

30. The courts have recognized the Commission’s legitimate interest in promoting these
pohey voals through ownership limits.”” Media ownership may be limited in order to promote the First
smendment interests of consumers of the clectronic media and to promote diversity and competition.”
The Court has upheld the Commussion’s predominant reliance on the diversity rationale to support its
newspaper/broadeast cross-ownership policies.”” In Sinclair, the Court of Appeals noted that ownership
Iimits encourage diversity in the ownership of broadcast stations, which can in tum encourage a diversity
«f viewpoints in the material presented over the airwaves. The court added that diversity of ownership as
4 means 1o achieving viewpoint diversity has been found to serve a legitimate government interest, and
has n the past. been upheld under rational basis review.” The interests that government may promote
titrough content neutral rules also include competition — both the promotion of competition and the

prevention of anti-competitive practices and results.

i Section 202(h) requires the Commission to determine whether its ownership rules remain

Frd ar il

TR EY

T

U Eiginh Annual MVPD Competition Repore. 17 FCC Red at 1285-86, 9 89,
Dkt 12889 9%

C L U 2R8-89, 796

"l 200 €98

TOACCE. 436 US. at 795-97; Mewro Broadeasting, Inc. v FCC, 497 U.S. 547, 571 at n. 16 (1990), overruled on
ather grounds. Adarand Consiructors. Ine v Pena. 515 US 200 (1995); Sinclair, 284 F.3d at 160; Fox Television,
JROE Sd at 1042 1053,

U Turwer 1520 1.8, at 190 (quoting, Turner 1, 512 U.S. at 662-63 (“governmental purpose of the highest order in
erisuring pubhic access to a multiplicity of information sources); Turner /. 512 U.S. at 662 (this purpose is unrelated
te- the “suppression of free expression™).

MoOE 436 ULLS ar 797,
M Seacian 284 F.ad at 160,
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necessary 10 the public interest as a result of competition. Therefore, we must first determine whether the
markatpliace provides a sufficient level of competition to protect and advance our policy goals. If not, we
must determine whether the existing rules or revisions to those rules are required to protect and advance
dhversny. competition. and localism in the media marketplace.

37 The following paragraphs briefly discuss the Commission’s policy goals and invite
comment on each. We welcome the submission of any relevant empirical studies for quantifying benefits
an-i harme. as well as comments based on well-established economic theory and empirical evidence. In
that reaard. we are especially interested in receiving comments that provide not only the theoretical
petifications for adopting a particular regulatory framework, but also empirical data on the effect that
cempetiion and consolidation in the media industry have on our policy goals.

AL Diversity

s Diversity is one of the guiding principles of the Commission’s multiple ownership rules.
It adgvances the values of the First Amendment, which, as the Supreme Court stated, “rests on the
as~wmptiva that the widest possible dissemination of information from diverse and antagonistic sources 1s
essential to the welfare of the public.”™ The Commission has elaborated on the Supreme Court’s view,
positing that “the greater the diversity of ownership in a particular arca. the less chance there is that a
sigie person or group can have an mordinate effect, in a political, editorial, or similar programming
sense. on public opinion at the regional level,™™

iES The Commission has considered four aspects of diversity: viewpoint diversity, outlet
diversity, source diversity. and program diversity."”'  Viewpoint diversity ensures that the public has
access 10 a wide range of diverse and antagonistic opinions and interpretations.”'" It attempts to
increase the diversity of viewpoints ultimately received by the public by providing opportunities for
vuried groups, entities and individuals to participate in the different phases of the broadcast industry. '
Oatlet diversity is the control of media outlets by a variety of independent owners. Source diversity
ersures (bat the public has access to information and programming from multipie content providers.'”
winie program diversity refers 1o a variety of programming formats and content. [Each of these
components of diversity is described below.

U3 Viewpoint Diversity. Viewpoint diversity has been the touchstone of the Commission’s
cwveership rules and policies. We remain fully committed to preserving citizens’ access 10 a diversity of
vicwpomts through the media.'” The Supreme Court has stated that "it has long been a basic tenet of

U seended Press v, United States, 326 LS 1, 20 (1945) (CAssociaied Presy™).

Y tmerdment of Sections 7335 73,240, and 73.636 of the Commission’s Rules Relating 1o Multiple Ownership of
Siawderd. FM and Television Broadcast Stations. 43 F.C.C. 1476, 1477 (1964) 9 3.

¢l Rudio Ownership NPRM. 16 FCC Red a1 19874, 9 30; Report and Statement of Policy Re. Commission en
i Bragramming nguiry (1960 Programming Policy Statement™), 44 F.C C. 2303 (1960).

L0UN Biennial Regulatony Review - Review of the Commission's Broadcast Ownership Rules and Other Rules
Sdented Pursuant to Section 202 of the Telecommunications Act of 1996, 13 FCC Red 11276, 11278 (1998) (*/994
Higrwdd YOI 6.

U Review of the Commission s Regulurions Governing Television Broadcasting (“TV Ownership FNPRAM). 10
B0 Red 3524, 3549 (1995) 1 60.

C L us Bieanial NOIL 13 FCC Red at 11278, % 6. For example, if many stations create their broadcast news by
cathering their news trom the same information source, there is outlet diversity, but no source diversity.

[y

S ‘fyrm:r [, 512U.5. at 663 ("|1)t has long been a basic tenet of national communications policy” that "the
wadest dissemination of information from diverse and antagonistic sources is essential to the welfare of the public.”;

(continued....)
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nancnal communications policy that the widest possible dissemination of information from diverse and
antavonistic sources is essential o the welfare of the public.”'™ The diversity of viewpoints, by
pramoting an informed citizenry, is essential to a well-functioning democracy.'”” The principal means by
which the Commission has fostered diversity of viewpoints is through the imposition of ownership
" A Sinclair, the Court of Appeals noted that ownership limits encourage diversity in the
ovnership ol broadceast stations. which can in turn encourage a diversity of viewpoints in the material
prosented over the airwaves.  The court added that diversity of ownership as a means to achieving
viesspeint diversity has been found to serve a legitimate government interest, and has, in the past, been
upheld wnider rational-basis review.'””

restr:clhions.

h. Outlet Diversity. The control of media outlets by a variety ot independent owners is
reterred tooas Toutlet diversity ™ Qutlet diversity ensures that the public has access to multiple,
indenendently-owned distribution channels (¢.g.. radio, broadcast television, and newspapers) from which
1t can access information and programming. We have long assumed that diffusing ownership of outlets
promiies a wide array ol viewpoints.  Thus outlet diversity was a key mechanism for promoting
viewpmnt diversity. In attempting te foster viewpoint diversity through structural regulation, our content-
neutral method does not seek to evaluate the substance of any station’s editorial decisions. Indeed. a
major benefit of content-neutral structural regulation is that we avoid making inescapably subjective
Judements about editorial decisions. viewpoints and content.  Rather, we attempt only to preserve a
sifticient nuimber of independently owned outlets Lo increase the likelihood that independent viewpoints
will be available in local markets. The Supreme Court has upheld the Commission’s judgment that
tiversification of ewnership enhances the possibility of achieving greater diversity of viewpoints.' 0

s Source Driversity. A related concept is “source diversity,” which refers to the availability
at conient 1o consumers from a variety of content producers. Source diversity ensures that the public has
aveess W information and programming from multiple content providers and producers. A wide array of
content producers can contribute both to viewpoint diversity (particularty where the content 1s news and
public alfairs programming) and program diversity. A number of government efforts, both past and
presclit. have been aimed at promoting source diversity on mass media distribution platforms. Our efforts
centered initially on broadcast television.''' but have broadened in scope more recently to focus on

{ continued from previous page)

A7 1ES0 8 257 (one of the "policies and purposes” of the Communications Aci favors a "diversity of media
voicys™). For Television. 280 I°.3d al 1042 (In the context of broadcasting, “the public interest™ has historicalty
embraced diversiny™).

T Curner Broadeasting System, e v FCC, 512 US. 622, 663-64 (1994) (internal quotation marks omitted)
tsuetmg United States v Midwest Video Corp., 406 1J.S. 649, 668 n27 (1972) (plurality opinion) (quoting
Assviciied Press, supra note 99)).

"7 See Richard D Brown, Early American Origins of the Information Age m Alfred D. Chandler, Jr., and James W.
Canada, Fds.. A NATION TRANSFORMED BY INFORMATION: HOW INFORMATION HAS SHAPED THE UNITED STATES
FRon COTONIAL TIMES To THE PRESENT (Oxford Univ. Press, New York NY, 2000) at 44-49 passim (“Because
p-eple widely believed that republican government required an informed citizenry, they scrambled to make sure that
they . and often their neighbors, were properly informed.”).

TURCCE. 426 ULS. at 795 (quoung Associated Press, supra note 99).
" Smchar 284 F3d ar 160 (Court upheld the Commission finding that “diversification of ownership would

vnhance 1he possibility of achieving greater diversity of viewpoint™); see alse Fox Television, 280 F3d at 1047 (not
irrational 1o relate diversity of ownership to diversity of programming).

CUNCER 436108 at 796-97
U Sve ¢ v Review of the Prime Time Access Rules. Section 73, 638(K} of the Commission's Rules, 11 FCC Red 546

¢ 905 (rupealing the Prime Time Access Rule, which generally prohibited network-affiliated television stations in
The top SG television markets from broadeasting, more than three hours of network programs during prime time).
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MW P Ds such as cable operators and DBS service.''*

3K, Program Diversity. Program diversity refers to a variety of programming formats and
content Lxamples of program categories include formats such as dramas, situation comedies, reality
elovision shows, and newsimagazines. as well as content, such as health, nature, foreign language/ethnic,
andd cookmg. In 1960, when broadcast television was a more dominant mass communications medium in
thi~ country. we sought to promote program diversity through direct means.'”

9, More than twenty vyears later, the Commission has indicated that markets may serve
Americans’ demand for diverse programming more effectively than government regulation.'" In the
Duay Network Order, the Commission allowed common ownership of a major broadcast network and an
crerginy broadeast network in pant because “if two networks are owned by a single entity, the entity has
are meentive to attract an array of viewers with differing interests to produce the largest combined
audienee tor the overall enterprise. This allows for the major network to pursue programming suitable to
mass tistes. with the smaller network programming 10 minerity and niche tastes.” "

A, Diversity Issues for Comment. We seek comment on several aspects of diversity,
mclhiding how the specific terms should be defined. The airing of news and public atfairs programming
has tradinionally been the focus of viewpoint diversity. We seek comment on whether we should consider
nen-tradiional news programming as contributing to viewpoint diversity. For example, do “magazine
shows " such as Sixty Minutes and “talk shows” such as Hardball contribute to viewpoint diversity as
much as ior less or more than) straightforward news broadcasts?

i1 Viewpoint diversity has been a central policy objective of the Commission’s ownership
riles We seek comment on whether viewpoint diversity should continue to be a primary goal of the

a7 US.CL§ 611 (carriage of public, educational and governmental programming), 47 U.S.C. § 612 {(cable
sy sIoms requires 1o lease channets 1o unaffiliated entities): 47 U.S.C. § 335 (DBS operarors required to reserve four
percent ol their channel capacity exclusively tor use by qualified programmers for noncommercial programming of
an educational or informational nature}. 47 U.S.C. § 533(1XB) (Commission required to “prescribe rules and
regulations estabhshing reasonable limits on the number of channels on a cable system that can be occupied by a
v deo prosrammer in which a cable operator has an attributable interest™).

VU Sew e 1960 Programming Policy Statement, 44 F.C.C. at 2314:

“[t]he major elements usyally necessary 1o meet the public interest, needs, and desires of the
community in which the station is focated, . . . have included: {1) opportunity for local self-
expression, {2) the development and use of local talent, (3) programs for children, (4) religious
programs. (5) educational programs. (6} public affairs programs, (7) editorialization by
licensees, (8) political broadcasts, (9) agrieultural programs, (10) news programs, (11} weather
and market reports. (12) sports programs, {I3) service to minority groups, [and] (14)
enlertainment programs

The 1960 Programming Policy Siatement has not formally been superseded, but in recent decades the Commission
Ras redied more on competition and marketplace mechanisms to determine the mix of programs available 1o viewers.
“ee ¢ . Erwin G. Krasnow & Jack N. Goodman, The “Public Interest” Standard: The Search for the tHoly Grail,
S0 FID COMM. L) 605, 613-19 (describing the history of the 1960 Pragramming Policy Statement and more
recont decisions).

SR v g FCC v WNCN Listeners Guild, 540 U.S. 582 (1981) (upholding, against challenges under the 1934 Act
ind the Tirst Amendment. Commission policy that public interest is best served by promoting program diversity
ircugh inarket forces, and not by considering station formats in ruling on applications for license renewal or
sanstery. Committee 10 Suve WEAM v FCC. 808 F2d 113, 117-18 (D.C Cir. 1986) {finding that the Commission
had reasonably articulated its policy).

" Dual Nerwork Order, 16 FCC Red at 1 131, 9 37 (footnote omitted).
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Comnussion’s decision-making.  The Commussion has not viewed source and outlet diversity as policy
gvals m and of themsetves. but as proxies for viewpoint diversity.''® Should the Commission continue to
use source and outlet diversity as proxies to protect and advance viewpoint diversity? Or should each
nope ol diversity be an expiicit goal of the Commission’s policymaking? Parties advocating that source
andsor vutlet diversity should be a goal of Commission ownership policies should address how priorities
wauld be set among these tvpes of diversity

12 Once we define our diversity goal. we must then ask whether the marketplace will protect
ard advance diversity without regulatory requirements.  As set forth in Section 1, the current media
miarhetplace appears robust in terms of the aggregate number of media outlets. Consumers generally have
awcess teonews, public affairs. and entertatnment programming from a variety of media outlets —
hroadeast. cable. satellite, newspapers and the Internet. What has been the effect of this proliferation of
new media outlets on the Commission’s diversity goals? What effects, if any, do these outlets have on
our objective of promoting diversity and the means by which we can best achieve those goals? How
showld these or other outlets be considered for the purposes of analyzing viewpoint diversity? Are there
unigue attributes of broadcasting that should lead us to define and measure diversity without reference to
other media? Commenters should provide empirical data on consumer substiiutability among the various
nreda outlets or programs.

the media industry. Has consolidation in local markets led to less or greater diversity? Commenters are
encourazed to submit empirical data and analysis demonstrating both the change (either decrease or
tecrease s in diversity levels and the causal link, as opposed to mere correlation, between those changes
and greater consolidation in local markets  Evidence comparing the levels of diversity in local
communities with different levels of media concentration would be especially useful.

A3 In considering these questions, we are particularly interested in the actual experience of

44 If the market alone does not satisfy the Commission’s goal of protecting and advancing
viewporiut diversity, we must then consider the appropriate regulatory framework for achieving that goal.
Trachitionally, the Commission has focused on the number of independent owners on the theory that a
arger number of owners would help provide greater viewpoint diversity. Commission policy presumes
lildl multiple owners are more hikely Lo provide "dwergem viewpoints on controversial issues,” which the

( ommission has stated is "essential to democracy.”'"” We invite comment as to this policy. Although

UV Qwnership FNPRA. 1O FCC Red at 3549-50, 9 61 (“The indirect technique for enccuraging viewpoint
diversity (f.e., structural rules) fosters two other kinds of diversity that the Commission has regarded as integral to
the ultimate goal of providing the public with a variety of viewpoints. First, certain of the Cammission's structural
rales. such as the ownership limits, promote “outlet’ diversity, which refers to a variety of delivery services (e.g.,
Iroadease stations} that select and present programming directly to the public. Second, other Commission behavioral
rules. such as the Prime Time Access Rule and the Financial Interest and Syndication Rule, were designed to Toster
“wouree diversity. which refers to ensuring a variety of program producers and owners. The Commission has felt
mal without a diversity of outlets, there would be no real viewpoint diversity -- if all programming passed through
ine same filter. the material and views prescnted 1o the public would not be diverse. Similarly, the Commission has
i~ 1thar without diversity of sources, the variety of views would necessarily be circumscribed.”) followed in
tmendment of Section 73.638(G) of the Commission’s Rules — The Dual Network Rule (“Dual Network NPRM"),
P50 € Red 11233, 11265 n.37 (2000) (“Both outlet and source diversity provide the means for promoting
<iewpomt diversity. Outlet diversity refers to a variety of delivery services (e.g., broadcast stations) that select and
iresent programming directly to the public; source diversity refers 1o a variety of program producers and owners.
Hoth vutlet and source diversity are integral to the ultimate goal of providing the public with a variety of viewpoints

1 {mternal quotation marks and citations omitted) and Local TV Ownershup Report and Order, 14 FCC Red at
P2-TEn 20 ([999) € 17

‘ "X).'z‘/t.' ¢ %-md Policies Concerning Multiple Ownership of Radic Broadeast Stations in Local Markets. 16 FCC Red
TIRO T 19877 (200) 9 37, quoting Amendment of Sections 73.34. 73 240 and 73.636 of the Commission’s Rules
(continued....}
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courts have affirmed the Commission’s ability to limit ownership in pursuit of a diversity of
viewpomts.' '™ they recently have required that we demonstrate a close connection between the ownership
rille- and diversity.'” Therefore. we must examine whether ownership limits are in fact necessary to
promote diversity in the media. If we are to maintain ownership hmits predicated on preserving diversity,
w must inguire into whether our traditional theory of diffused ownership policy is in fact more likely to
preserve diversity than a policy that refies on market forces or other measures to foster diversity.

3, [f the Commission continues to rely on an independent voice test as a measure ftor
ensuring the appropriate level ot diversity, what media outlets or programming services should be
iciuded in the independent voice test?  For example. should we include cable or DBS? Should
commaniv-owned media outlets be considered a single media “voice” in evaluating diversity? Should
coble television count as one voice because the cable operator exercises editorial control over the content
that s distributed over that platferm? Or should the Commission look to the number of independent
prozramming entities as separate and distinct voices?

16, What other measures of diversity, quanutative or qualitative, should we consider. and
whai focls do we have o measure diversity with a reasonable degree of accuracy? Are audience
demographics an appropriate measure of diversity? s competition an appropriate proxy for diversity,
such that the presence of a competitive local market will assuage our concerns about diversity? Should
we tahe ratings figures or other measures of consumer usage into account in measuring diversity, and if
sv. how” In considering the various potlential ways to measure diversity, we seek comment on how their
Lne comports with the values and principles embodied in the First Amendment.

47, We also must consider the appropriate geographic area over which te measure diversity.
Altkough radio ownership restrictions are limited to the local market, television ownership 1s restricted
bott: on the local level and nationally. Does the appropriate geographic area for measuring diversity
difter based on whether the programming s local or national in nature? Should the appropriate
geographic area for measuring diversity be the same as the relevant geographic market for competition
prrposes’

18. We also seek comment on whether the level of diversity that the public enjoys varies
arnong different demographic or income groups. Although access to broadcasting services is available to
atl mdividuals in a communiry with the appropriate receiving equipment, access to other forms of media
t» pically requires the user to incur a recurring charge, generally in the form of a subscription fee. Does
Uiis o any other differences between broadcasting and other media reduce the level of diversity that
certain demographic or mcome groups enjoy? Does the fact that 86% of American households pay for
television impact this analysis? What is the extent of any disparity in access to diversity, and how should
we tactor in that disparity in our diversity analysis?

49 Would one or more kinds of diversity be better promoted by alternatives to structural
regulation, such as behavioral requirements? We invite comment on whether we should promulgate
hehavioral regulations. What. if any. behavioral requirements should be imposed and how should they be
admmistered? How is diversity served. if at all, by existing behavioral rules such as those that require

( .conunued from previous page)

Roelenng ca Multiple Ownership of Siandard. FM, and Television Broadcast Stations, 50 F.C.C. 2d 1046, 1074
L9975 a4 99,

U ees g NCCB, 436 US ar 796-97 (holding that the Commission, in limiting the common ownership of
I W spapers and broadeast stations in the sume community, “acted rationally in finding that diversification of
covnership would enhance the possibility of achieving greater diversity of viewpoints™).

UUNce Fox Television, 280 F 3d at 1041-44, Sinclair. 284 F.3d at 163,

18



Federal Communications Commission FCC 02-249

preadeasters to provide political candidates access to their facilities under certain conditions,'”® or those
that require cable systems to set aside channel capacity for certain uses (e.g . PEG, leased access)?'”!
What kind of programs and content contribute to viewpoint diversity?

S0, In addition to seeking 1o foster the policy goals discussed above, the Commission has
sistoricully used the ownership rules to foster ownership by diverse groups, such as minorities, women
and small businesses.'™  In the context of this comprehensive review of our ownership rules, we invite
comment on whether we should consider such diverse ownership as a goal in this proceeding. If so, how
~hewid we accommodate or seek to foster that goal? In addition. we invite comment as to our legal
suthority to adopt measures to foster that goal '+

B. Competition

>l Competition 15 the second principle underlying the Commission’s local ownership rules
and policies. In this proceeding, we seek to: (1) define the Commission’s competition policy goal; (2)
determme whether the market alone can achieve that goal: and if not, (3) establish the appropriate
repulatery framework to protect and advance a competitive media market.

22 We must first consider the Commission’s underlying policy objectives in examining
ompetinion. The Commission has relied on the principle that competitive markets best serve the public
Because such markets generally result in lower prices, higher cutput, more choices for buyers, and more
rechnological progress than markets that are less competitive.'”* In general, the intensity of competition
m o given market is directly related to the number of independent firms that compete for the patronage of
corsumers. We seek comment on how the Commission should define our competition policy goal. In
A7 LS.C§ 312(a)7) (authorizing the Commission 1o revoke a broadcaster's license for failure to provide legally
wuaihied candidates tor tederal office access to s facihities); 47 U.S5.C. § 315(a) (requiring a licensee to provide
ciqual opportunities to all legally quatified candidates for a political office to use its facilities).

Fape cg 47U S.C § 531 (local franchise authority may require cable company to provide one or more channels
ior PEG use).

" When the Commission awarded broadcasting licenses by comparative hearing, it awarded applicants a “minority
enhancement credit™ for their minority origin. See. e.g, Rivertown Commun. Co., 8 FCC Red 7928, 7938 (AL)
063y ¢ 110, In 1984, when the Commission cstablished a 12 TV station limit, it aliso established a minority
‘bubble.” which increased the limit to 14 for minorities. Persons acquiring cognizable interests in minority owned
and controlled broadcast stations were also entitled to this higher limit, and the aggregate reach of TV stations was
raised to 30% of the national audience, provided that at least 5% of that reach was contributed by minority
controlled stations.  Amendment of Section "3.3335. [formerly Sections 73.33 73.240. and 73.636] of the
<ummissiont's Rules Relating to Multiple Ownership of AM. FM and Television Broadcast Stations, 100 F.C.C.2d
T4 04-9~ 9708 (1985) 9 45, 33 (1983 Multiple Ownership Reconsideration Order™). Also, the Commission has
siven tax certtficates. which are a preferential tax treatment available upon the sale of broadcast stations and cable
wvslems o minorities. See. ¢ g, Office of the Chairman, Studies Indicate Need 1o Promote Wireless & Broadcast
Licovise Ownership by Small. Women- and Minoriv-Owned Businesses, Press Release, Dec. 12, 2000, available at
2000 Wl 1808326 (F C.C). Finally, the Commission has applied a “distress sale policy,” permitting a licensee
whose license has been designated for revocation hearing, or whose renewal application has been designated for
hearing on basic qualifications issues, to assign its license prior to commencement of the hearing to a minority
conbotled entity. Martin W. Hoffman, 15 FCC Red 22086, 22087 (2000) 3.

S Adarand Construciors Ine. v, Pena. 515 U'S. 200 (1995}, MD/DC/DE Broadcasters Ass 'nv. FCC, 236 F.3d
Pa Jz-hc.'.:rirfg denied, 253 F.3d 732 (D.C Cir. 2001). cere denied, 122 S. Ct. 920 (2002); Lutheran Church-Missour
Svredv FOC 141 F.3d 344, rehearing denied, 154 F.53d 487, rehearing en bane denied, 154 F.3d 494 (D.C. Cir
IR

_ See i ML Scherer and David Ross, INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCE, (3d ed.) a1
29-08 (Houghron Mifflin Co., Boston MA. 1990)
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avdien o the diversity component of our public interest analysis, should the Commission specificaily
acalyre the competitive nature of the market?  Or should we rely on the diversity component of our
aralvsis such that a certain level of diversity would alleviate our competition concerns? Additionally, as
discussed below. we seek comment on the various types of competition (ie., competition for
viewers/histeners or advertisers}) and the appropriate standards and measures to be used.

=1 Once we define our competition policy goal, we must then determine whether the market
will protect and advance competition without regulatory reguirements. As set forth in Section 11, the
current media markel appears robust in terms of the aggregate number of outlets. Today. broadcasters
aperate i an increasingly crowded and dynamic media market. During the past twenty years, the
broadeast television industry has faced increasing competition both from additional television stations and
trun ather video delivery systems. The number of full-power television stations has increased 68% since
9% from 1,000 to almost 1,700, and the number of broadcast networks has grown from three to
seven During that same period. there has been an enormous increase in the supply of non-broadcast video
provranining available to Americans. Cable television and DBS carry dozens, and often hundreds, of
channels and have taken significant market share from broadcast TV stations.'”® Furthermore, Americans
buive: demonstrated an increased willingness to pay for information and programming. Cable television
and other MVPDs, including DBS. have reached an 86.4% penetration rate in American homes.

4 What has been the effect of this proliferation of new media outlets on the Commission’s
competion goals? What elfects, if any. do these outlets have on our objective to promote competition
and the ineans by which we can best achieve this goal? How should these and other outlets be considered
lor the parposes of analyzing competition? Are there unique attributes of broadcasting that should lead us
1.+ define and measure compelition without reference to other media?

=3, I the market alone does not satisfy the Commission’s goal of protecting and advancing
competition, we must then consider the appropriate regulatory framework for achieving that goal. The
¢ ommission has traditionally relied on structural ownership rules, which focus on the number of
independent owners, on the theory that a larger number of owners would enhance competition. While our
iocal ownership rules were based largely on preserving viewpoint diversity, the Commission also found
thai these rules would serve the public interest by preventing broadcasters from “dominat[ing] television
and radio markets and wielding power to the detriment of small owners. advertisers, and the public
mterest. " Are structural ownership limits the best means to promote competition in the media? f we
are lo maintain ownership limits predicated on preserving competition, is our traditional theory of
diffused ownership policy more likely 1o preserve competition than a policy that relies on market forces
1 ether measures to foster competition?

0. if we determine that a competition analysis is necessary, we must define the relevant
product and geographic markets in which broadcast TV and radio stations compete, as well as the market
share of the participants within the refevant market, and then weigh the benefits of consolidation against
the harms to consumers. For example, although ownership consolidation can produce efficiencies that
result g stronger stations and improved services 1o the public, excessive concentration may reduce

ompuare Revision of Radio Rules and Policies, MM Docket No. 91-140, Report and Order, 7 FCC Red 2753,

PS8 (19921 9 5 with Commission Press Release, http://www fec.gov/Bureaus/MassMedia/News Releases/2001/
nrim ! 2oext, visited July 31,2002,

" Nielsen Media Research reports that the broadcast television networks’ share of the national audience slid to
i May 2002 from 85% in 1981, while cable netwarks’ share has increased to 46.0%. Nielsen's numbers for
Ma 002 are reported in Allison Romano, Nibhling Away at Broadeast, BROADCASTING & CABLE (June 3, 2002) at
£1 Ihe figure for 198115 from Nielsen Media Research, Primetime Nerwork Rating and Shares {Apr. 17, 2001).

YNy Multiple Ownership Order, 100 F CC al 38, 1 64.
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compeubon for viewers/listeners and lessen incentives to innovate and improve services to the public.

27 We must tirst determine the relevant product markets. Generally, broadcast stations
compete (o attract viewers/hsteners and adverusing dollars, and they compete as buyers of programming.
[h past cxaminations of our ownership rules, we have focused on the program delivery market, the
advertising market, and the program production market. These individual product markets vary in
sien:ficance depending upon the particular rufe under examination. In addition, these product markets are
inerrelated, since advertising revenue is often used to finance program acquisition, which in turn helps to
attract viewers/listeners, which then ¢nables media owners to charge advertisers. We have not, however,
resoived the 1ssue of the relative weights we should accord each of these product markets for purposes of
oul Lompetifion analysis.'Zx We seek comment on whether our competition analysis should focus on
ceinpetition for advertising revenue, competition for viewers/listeners, a combination of the two.
competion for programming. or some other lactor.

»8. We first address the delivered programming market. Viewers/listeners seeking delivered
programniing may choose among vartous providers, including broadcasters, cable systems. DBS, and
DARS Viewers/listeners, however, may also obtain programming from videos, DVDs, CDs, and the
lnternet.  Viewers/listencrs may also attend movie theaters, stage theaters, and music concerts. While the
Commisston previously concluded that delivered video programming could be a relevant market, we seek
comment on whether the relevant market should be broader. The answer depends on the degree of
substitutability between delivered programming and these other options. Do viewers/listeners consider
these other options to be good substitutes for dehivered programming? Commenters are encouraged to
pioduce studies and empirical data 1o support their views regarding the relevant product market. If
dchivered programming is the relevant product market, should we measure market concentration by using
the number of separately owned outlets, or some other metric? 1f the relevant product market is broader
thar debivered programming. how should we measure market concentration?

9, Next, we address the advertising market. As the steward of the Communications Act, the
Commisston 15 charged with evaluating the potential benefits and harms to the viewing and listening
pubiic. not to advertisers.'” We first seek comment on whether our authority under the Communications
At justifies our basing broadcast ownership regulation on the level of competition in the advertising
nmarket. We also seek comment on whether, as a policy matter, the Commission should be concerned
with advertising rates, or whether competition concerns in advertising markets are more appropriately
eoverned by the antitrust agencies. What precisely are the harms viewers and listeners would suffer if
advertising prices were to rise as a result of more concentrated media markets, and what empirical
evidence of these harms is available?

60, The vast majority of American households now pay for information and programming by
subseribing to cable television or satellite services. Does this change in consumer viewing habits suggest
thal the advertising market may not be the best product market to analyze because we do not capture this
factor as part of the competitive analysis® For instance, people who subscribe to DBS often watch non-
broadcast channels. By reducing viewership of local broadcast channels, non-broadcast channels may
redoce advertising revenues flowing to local television stations. How can we capture the impact of a rule
<hange on viewers if we are using a product definition (e.g,. advertising) that does not account for these
viewers/listeners. A recent study indicated that Internet users spend approximately 25% less time

Y tocal Radio Cwnership NPRM, 16 FCC Red at 19878, 940,

Ve ( ommun., e, MB Docket No. 02-236, Hearing Designation Order FCC 02-236 at 4 13 (rel. Sept. 3,
=623 available a1 2002 WL 2030952, Local Radio Ownership NPRM, 16 FCC Red at 19865-66, 9 9.
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warching television stations than non-Internet users.”" This phenomenon suggests that the Internet may
<orpete with television for viewers, which could reduce advertising revenues for both broadcast and non-
Froaacast channels.  Competitive developments such as these are not reflected in past Commission
¢veluations of the advertising market. yet they may have a meaningful effect on broadcasters” ability to
compete 1 today's media market.  We seek comment on how trends such as these should impact our
analysis In light of market developments. would a direct analysis of competition for viewers/listeners be
« more appropriate means for advancing our competition goal? If so, how should we measure entities’
market power? Commenters are encouraged to produce studies and empirical data to support or refute

Clarms

nl. If the Commission determines that competition in advertising markets is an important
component of our compenitive analysis, we must then determine the relevant advcmsmgs product market.
thstoncally. the Commission has focused only on broadcast advemsmg 31 We seek comment on

whetiier: i today’s marketplace. we should broaden the relevant advertising product market 10 include
-ther media advertising.,

02 To what extent do non-broadcast media compete with broadcasters for advertising
coltars” For example, the cable television industry has undergone consolidation at both the national and
luocal level. In addition to competing for audience share,'’* cable television now appears to be a more
tormidable competitor to broadcasters for national and local advertising. In 1980, broadcast TV captured
virtually all of the national and local TV ad market (over 99%), whereas cable had less than one percent.
tn 2000 broadcast TV share declined 10 70% of national TV ad revenue and about 80% of local TV ad
vevenue. and cable increased to 30% and 20%, respectively ' How do these and other developments in
the media advertising market affect our decision-making? Parties are asked to provide empirical data on
the substitutability for advertisers among all media outlets and to comment on how this data should
impact now we would define the relevant advertising product markets. How should the differences
hetween local, regional, and national advertising markets factor into our analysis?

63 We also seek comment on the extent, if any, to which our competition analysis should
consider the programming purchasing markel. Broadcasters, broadcast networks, cable networks, cable
operators, DBS networks, and DBS operators create, purchase, or barter for programming. Would
relaxation or elimination of the broadcast ownership rules enable broadcasters to exercise monopsony
power in the purchasc of programming. or is there sufficient competition from other program buyers (e.g.,

Y ICA Center for Communication Policy. Surveying the Digital Future, THE UCLA INTERNET REPORT 2001 at
available at hop:/fwww.cep ucla.edu/pages/internet-paper.asp (visited on Sept. i1, 2002).

[

' Amendment of Section 73.3335 of the Commission's Rules, the Broadeast Multiple Ownership Rules, 4 FCC Red
$725. 1727, 1732 & n.42 (1989) ("commercial radio stations have begun to face significant competition from local
cahie television systems which sell advertising on an “interconnected’ basis under which the same ad would appear
on aumerous local cable systems™; “[tlhe “products’ involved in competition analysis of broadcast media are the
bstenmg oF viewing audiences, which are in effect sold by radio and television stations to advertisers. . .. The
icle vant product market is thus measured by the substitutability of different media (i.e., radio, . . .} for the purposes
of purchasing advertising ”): /984 Mulnple Ownership Order, 100 F.C.C.2d at 39-40 99 66-69 (“While we quesuon

whether the product market should exclude alt other advertising media . . . , for purposes of analyzing the effects of
climinaring the Seven Station Rule we wilt . . . treat the TV and radio advertising markets as separate product
sarkets. )

" Niglsen Media Research reports that the broadcast television networks’ share of the national audience slid to
SO %ha i May 2002 from 85% in 1981, while cable networks™ share has increased to 46.0% Nielsen’s numbers for
Ma - 7002 are reporied in Allison Romano, Nibbling Away at Broadcast, Broadcasting & Cable (June 3, 2002) at 11.
Phe tigure for 1981 is from Nielsen Media Research. Primetime Network Rating and Shares (Apr. 17,2001).

" inivarsal McCann, Estimated U.S Anaual Advertising Volume 1980-2001.
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zable and DBS) or from other distribution streams (e.g., Internet or international) to prevent the exercise
of such power?

i Our competition analysis must also define the geographic market for delivered
programming and advertising. The geographic extent of the market, the area where buyers can purchase a
partcutar product or service from sellers. is sometimes difficult to determine, since different media
autlels serve different geographic areas. What are the implications of these different geographic market
defiminons for our competition analysis? Would the appropriate geographic market be different if we
tocused on viewership/listenership rather than advertising?

65 lnnovation.  Change permeates virtually every aspect of the organization of media
mirkets and the operation of media companies.  In both broadcast and cable industries, analog
transonssion technologies are giving way to digital transmission technologies that will greatly increase
operators ability to offer new, more and better services. [n addition to broadcast and cable, consumers
ai>o have access to multi-channel video and audio programming from DBS and the Internet and multi-
chiannel audio programming from DARS.  FEach of these distribution technologies are expanding the
number of program choices and developing program content for increasingly specialized audiences. All
ol these changes reflect mnovaton. i.¢., the development of new products or services or new, less costly
waye ¢l producing or delivering existing services.

6. Innovation reflects developments in technology that affect the modern media
marketplace. Innovation brings significant benefits to consumers through the creation of new media
products and services. but it can destabilize established business practices and customer relationships.
Markets in which innovation is a prominent attribute differ from traditional markets, largely because the
tucal point of competitive rivairy is shifted more toward innovation, which may fundamentally alter the
behavior of firms competing in the market. [n traditional markets (where product differentiation is not
extensive), firms compete for customers primarily based on price and terms of sale of an existing
(sihstitutable) product or service. By contrast, competitors in markets where innovation is an important
force 1ace a more dynamic and uncertain market. Innovation competition involves intense “competition
for the market” such that a successful innovation may result in the sudden economic obsolescence of an
exishng product or technology (and sometimes the demise of the firms that produce it). Innovation
ci-mpetition tends to produce market leaders that dominate a market for a period of time until supplanted
b another innovation introduced by the market leader or a competitor.’”

67 We seek comment on this analysis. To what extent does innovation competition
characterize rivalry in contemporary delivered programming, broadcast advertising, and program
production markets? In which media markets does price competition seem to predominate over
inncvation competition? I innovation competition is pervasive in media markets today, how should our
ownership rules be modified to encourage rivalry focused on innovation?

H8. Congress has directed the Commission to make the introduction of new technologies and
services i prnority_m We seek comment on whether innovation is a valid policy goal in the consideration
o1 the competitive effects of our ownership rules. In this regard, we invite comment on how our media
ownership policies and rules affect the incentives 1o innovate among broadcasters and other media market

' bawd S Fvans and Richard Schmalensee. Some Economic Aspects of Antitrust Analysis in Dynamically
Competinive Industries,  National  Bureau  of  Economic  Research (May  2001), available at
ltippapers nbersorg/papers/w8268.pdt (visited July 10, 2002).

|+

11 shall be the policy of the United States to encourage the provision of new technologies and services to the
public = 47 US.C. § 157, The preamble to the Telecommunications Act of 1996 states “AN ACT To promote
vempenition and reduce regulation in order to secure lower prices and higher quality services for American
fiecommunications ¢onsumers and encourage the rapid deployment of new telecommunications technologies.”

[
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competttors. For example, how do our broadcast ownership rules affect innovation in the form of digital
television, digital cable. Internet access. and other new technologies? Do our ownership rules hinder
continued nnovation?  Should the Commission actively seek to promote innovation through its
cwnership rules. or merely avoid nterfering with firms™ ability to innovate? If the former, what changes
Lo the ownership rules. if any. would promote mnovation?

C. Localism

no The Commisston has historically pursued policies aimed at encouraging localism. One
stalutors basis of the Commission’s promotion of localisim in broadceasting is Section 307 of the 1934 Act,
whicl dates from the Radio Act of 1927 and., in its present form, states: “In considering applications for
fieenses. and maodifications and renewals thercof, when and insofar as there is demand for the same, the
t omunission shall make such distribution of licenses. frequencies, hours of operation, and of power
among the several States and communities as to provide a fair, efficient, and equitable distribution of
radio service to each of the same.™ ™ Another is the Congressionat Findings and Policy in connection
with the Cable Television Consumer Protection and Competition Act of 1992, which include the finding
thas "|a| primary objective and benefit of our nation's system of regulation of broadcast television is the
local ongination of programming."'™” We invite comment on the goal of localism as we have defined it
and whether we should define it more narrowly or more broadly.

0. From the earliest days of broadcasting, federal regulation has sought to foster the
provision of programming that meets local communities’ needs and interests.”®  Thus, the Commission
bas licensed stations 1o serve local communities, pursuant to section 307(b) of the 1934 Act, and it has
«bligated them to serve the needs and interests of their communities.'” Stations may fulfill this obligation
tv prescnung local news and public affairs programming and by selecting programming based on the
rariicular needs and interests of the station’s community. Further, as the Fox Television court recognized,
cne of the Commission’s purposes in retaming the national TV ownership rule was “to preserve the power
< affibates in bargaining with their networks and thereby allow the affiliates to serve their local

. 5140
comrmunities berter.”

B Localism remains an important attribute of the broadcast media industry. We request

TLTUS O E307(h),
Thub, b 102-385, 88 2(a) (10), Oct 5. 1992, 106 Stat. 1460.

8 S . ANNUAL REPORT OF THE FEDERAL RADIO COMMISSION TO THE CONGRESS OF THE UNITED STATES FOR
Nie Year ENDED JUNE 30, 1927, at 8-9 (“the commission found it possible to reassign the stations to frequencies
which would . . . serve as a basis for the development of good broadcasting 1o all sections of the country . . . ™
New York City and Chicago stations were not allowed to dominate the situation”; SECOND ANNUAL REPORT GF
YL FEDERAL RADIO COMMISSION TO THE CONGRESS OF THE UNITED STATES FOR THE YEAR ENDED JUNE 30, 1928,
4t Y-1% passim (describing preliminary enforcement of the Davis Amendment, ch. 263, § 5, 45 Stat. 373 (1928),
rapealed, Act of June 5, 1936, ch 311, § |, 49 Stat. 1475, which, as amended. survives today in the form of 47
S8 0Ty

YU Revivion of Programming and Commercialization Policies, Ascertainment Requirements, and Program Log
Fequremwens for Commercial Television Stations. 98 F.C.C.2d 1075, 1091-92 (1984} 7 52, reconsideration denited,
i0d VO 2d 357, affirmed in part and reversed in part on other grounds, Action for Children's Television v. FCC,
211 2d 741 (D.C. Cir. 1987); Deregulation of Radio, 84 F.C.C.2d 968, 982 (1981)9 34 | reconsideration denied in
s X7 1.CC.2d 797 (1981), affirmed in part and remanded in part on other grounds, Office of Communication of
s Lomged Church of Chrisi v FCC 707 F.2d 1413 (D.C. Cir. 1983); Amendmenr of Section 3.606 of the
Commission’s Rules and Regulations, Amendment of the Commission’s Rules. Regulations and Engineering
Siandurds Concerning the Television Broadcast Service, Utiization of Frequencies in the Band 470 to 890 Mcs
o television Broadeasting, 41 F.C.C. 148, 172 (1952)9 79,

Uy Television, 280 F.3d at 1036,
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comment whether, and 10 what extent. 1t is refated to ownership limits. For example, do ownership limits
tend to ensure an adequate supply of local information intended to meet local needs and interests? s such
news . public affairs, and other programming likely to be available in the current marketplace without
ownership limits? To what extent do consumers’ access to local news and information on non-broadcast
mudia (¢ ¢, newspapers. cable television, DBS. and the Internet) impact this analysis? How much local
news and information is available on a typical cable system and on the Internct, other than news that
orgmates on broadcast stations?"" Would some combination of market mechanisms and ownership
hrms. rather than one or the other, best promote localism? Are consolidation and efficiency innovations
hikelv o reduce the level of local programiming or reduce the amount of programming that is locally
produced?

Vv L OCAL OWNERSHIP RULES

T2 in this section, we discuss and invite commeni on possible changes to our multiple
ovnership rules concerning local broadcasting (the lfocal TV multiple ownership ruie and the radio/TV
crosscownership rule). We also invite suggestions of how we could achieve our goals of diversity,
competition, and localism by means other than broadcast ownership rules. The options include case-by-
cose determinations of multiple ownership and a single ownership rule that would apply to all media
outlets. We invite comment on how best to define a “voice™ or other measurement of viewpoint diversity
e arr local rules. In this laner regard we focus especially on relatively new media such as DBS and the
Internet. which have become powerful forces in recent vears but are not reflected in our current rules.

AL Local TV Multiple Ownership Rule

]

‘3 The local TV ownership rule allows an entity to own two television stations in the same
DMA. provided: (1) the Grade B contours of the stations do not overlap; or (2) {a) at least one of the
stations s not ranked among the four highest-ranked stations in the DMA, and (b) at least eight
independently owned and operating commercial or non-commercial full-power broadcast television
siations would remain in the DMA after the proposed combination (“top four ranked/eight voices test”).'"?
I counting the number of independently owned and operating full-power stations that count as voices
under the rule. only those stations whose Grade B signal contours overlap with the Grade B contour of at
lcast one of the stations in the proposed combination are counted.™

=3 The Commission adopted a rule prohibiting common ownership of two TV stations with
intersectmg Grade B comtours in 1964.""  The rule was based in part on the Commission’s earlier
“diversitication of service™ rationale, which suggests that the Commission believed its diversity concerns
were better promoted by a greater number rather than a lesser number of separately owned outlets.'” In

""" { able operators must carry Jocal channels: some cable operators have developed regional news and public affairs
programiming. For example, Comcast has stated that it runs “Comcast Local Edition,” a five-minute program
delivered every half-hour on its Washington. D.C.. area cable system that includes interviews with local government
eeticials and discussions of local and regional issues, among other things, and local franchise authorities often
require that cable operators carry locally originated programming on PEG channels. Applications for Consent to the
Teanster of Comrol of Licenses. Comcast Corp. and AT&T Corp., Transferor, to AT&T Comcast Corp., Transferee,
NB Bocket No. 02-70, Applications and Public Interest Statement (“AT& T Comcast Public Interest Siatement”) al
-4 :-d4 rtiled Feb. 28, 2002)

AT RS 73 3555(b); Local TV Chwnership Report and Order, 14 FCC Red at 12907-08, 9 8.
el TV Ownership Reconsideration Order. 16 FCC Red at 1072-73, 99 16-18.

Y bmencdment of Sections 7333, 73 240, and 73 636 of the Commission’s Rules Relating to Multiple Ownership of
sdrdara FM and Television Broadeast Stations, 45 F.C.C. 1476 (1964).

'j‘

Y Conessee Radio Corp. 5 F.C.C 183 (1939).
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1996, Congress directed the Commission 1o “conduct a rulemaking proceeding to determine whether to
retain. modify, or eliminate 1ts imitations on the number of television stations that a person or entity may
ovE. operate, or control, or have a cognizable interest in. within the same television market.””'™ The
C ommission revised the rule to its current torm in 1999, citing as reasons growth in the number and
variety of Jocal media outlets and the efficiencies and public service benefits that can be obtained from
jeans ownership.””  Additionally, the Commission sought to “facilitate further development of
competition i the video marketplace and to strengthen the potential of broadcasters to serve the public
irterest. ™ The Commission made refatively minor changes to the rule on reconsideration.'” In is
remand of the Commission’s 1999 Order. the court found the Commission’s explanation of its decision 1o
welude only broadcast television stations as voices insufficient. although it concluded that the
Cammission had adequately explained how the local TV ownership rule “furthers diversity at the local
ke ve) and s necessary in the “public interest’” under § 202(h) of the 1996 Act.”'*

5 Below we ask for comment whether the local TV ownership rule is necessary in the
pubiic interest as the result of competition. Does it continue to serve its original purposes of furthering
diversity and facilitating competition in the marketplace? Does the rule promote the other goals we set
torth above, including all the various forms of diversity, competition, and localism? {f the rule serves
somve of our purposes and disserves others, does the balance of its effects argue for keeping, revising, or
anohishing the rule? In the following paragraphs, we explore these questions in more detail.

i The Sinclair Decision

6. The voice test that applies to the current local TV ownership rule includes only TV
stations  As discussed above, in Sincluir. the court invalidated the definition of voices because the
¢ wmmission had not adequately explained its decision o exclude other media. The court noted that the
¢ ommission’s decision was inconsistent with the definition of voices for the radio/TV cross-ownersthip
rile. which also considers daily newspapers. radio stations, and incumbent cable operators to be voices.
['he court noted that, having found for purposes of TV/radio cross-ownership that counting other media
volees more accurately reflects the actual level of diversity and competition in the market, the
¢ ounmission had not explained why such diversity and competition should not also be reflected in its
definition of voices for the local TV ownership rule. The court noted that on remand, the Commission
iy adjust not only the definition of voices, but also the numerical limit, given that there is a relationship
between the definition of voices and the choice of a numerical fimit.""'

77 We invite comment on how to apply a voice test for a local TV ownership rule, if we
devide to apply one. Should we continue to count only independently owned and operating full power
.ommercial and non-commercial television stations, or should we expand the media included i the
definition of a voice? For example. should we include radio stations, daily newspapers, cable systems,
{}BS and DARS, the Internet, and perhaps other media? To what extent do consumers view these other
media as sources of local news and information? In addition, we invite comment as to what numerical or
other Ihmit we should set for the number of voices. la current marketplace conditions, what number of
waices would preserve our competition and diversity goals? Finally, we invite comment as to whether
ans definition of “voices™ we adopt for the local TV ownership rule should be used in other rules, or

1996 Act. § 202(c)(2).
Ul T Ownership Report and Order, 14 FCC Red at 12930-31, 9] 57-58.
" ar12903,9 1.
Y osge 4 cad TV Ownership Reconsideration Order. supra note 32.
" Sinclenr. 284 F.3d at 160. See Section V for a more detailed discussion of Sinclair.

Y an e,
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whether there 15 adequate justification for distinguishing between voices relevant to one rule and those
-¢levant to another.

2. Diversiry

78, The rule barring ownership of two TV stations in the same market was intended to
areserve viewpoint diversity and promote competition in local markets.”” With respect to viewpoint
Jdiversiey, the prohibition agamnst common ownership of two top-four-ranked stations in the same market
vas intended to avoid combinations of two stations offering separate local newscasts.”’ The
< ‘ommission’s analysis indicated that the top-four-ranked stations in each market generally had a local
aewscast, while lower-ranked stations frequently did not. The Commission reasoned that permitting
combinations between these two categories of stations, but not among the top four-ranked stations, would
betler preserve the possibility for different viewpoints in local news presentation, “which is at the heart of
our diversity goal ™"

4. Nature of viewpoints on local television

79. We seek evidence on the extent to which local television stations express viewpoints in
incal newscasts and, it so. whether. and to what extent, those newscasts provide diverse points of view.
What are a station’s incentives regarding the expression of a viewpoint, both explicitly through
vditorializing and imphicitly through decisions on whether and how to cover particular events? It is our
smderstandig, that TV stations have largely abandoned editorials because they fear that viewers who
disagrec with the viewpoint expressed will temporarily or permanently elect to watch another channel. s
thiv accurate? If so, what is the effect of this change? News organizations argue that they have a strong
cecnomic incentive to keep their news coverage and reporting as balanced and unbiased as possible.'” On
the other hand, it appears that news pertodicals and other print media may have defined and distinct
Jicwpoints. 1f so, are different viewpoints explained or represented in their news reporting? What effects
l:ave national, regional, and local cable news had on the expression of viewpoints in local markets? We
~¢ek comment on these issues, including whether local TV ownership regulations are necessary to foster
siewpomnt diversity.

80. We have already suggested that market incentives may preserve program diversity as
ffectively as more diffused ownership structures.”™® We seek comment on whether owners of broadcast
staiions have similar incenlives with respect 10 diverse viewpoints. Our understanding is that, when both
television slations in a duopoly carry local news, the newscast typically is produced by a single set of
rersenne] using one set of facilities. Are there different economic incentives among stand-alone stations,

C L ncai TV Ownership Report and Order, 14 FCC Red ar 12910-11, 9 15.

g al 120339 66,
tid

©7 e Comments of News Corpoeration Limited and Fox Television Holdings, Inc., at 18 (citing 1998 Biennial
Feport. 15 FCC Red at 11149 (Separate Statement of Comm’r Powell) (“Local news programs rarely editorialize, or
pick. political candidates, or take stands on major issues . . . .")}; Doug Halonen, TV Editorials Merit Endangered
Srarus FLECTRONIC MEDIA, June 8. 1998, at 3 (noting that “[general] managers feared they (editorials) could offend
-:ewers, and that in this clicker world, they'll be gone™). See also Comments of Media General, Inc., at 31-34
iussertmy thai commonly-owned broadcast stations, even in the same market, may take different editorial stances to
maximize the stations’ overall audience share). MM Docket Nos. 01-235 and 96-197, filed Dec. 3. 2001,

T Sec g FCC v WNCN Listeners Guild, 540 ULS. 582 (1981) (upholding, against challenges under the 1934 Act
and the Farst Amendment. Commission policy that public interest ts best served by promoting program diversity

throagh market torces, and not by considering station formats in ruling on applications for license renewal or
iranslery. Nual Network Order, 16 FCC Red al 11131, 937,
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ducpohies, or “triopolies™ to produce, in a single newscast, a diversity of viewpoints? What other
cvidence or economic theories would shed light on the “viewpoint”™ incentives of commonly-owned local
Freadeast outlets? Are different viewpoints produced by one editor the equivalent for diversity purposes
~tditerent viewpoints produced by muluple editors?

b. Connection between ownership and viewpoint

LA In the /954 Multiple (wnership Order. the Commission cited evidence that at least some
“\ siation owners allowed local management to make news reporting decisions.””’ In addition, according
i+ 1estumony before Congress by the President and Chief Operating Officer of Viacom, Inc., CBS” TV
ations determine locally how much news to air, what stories are run, and when they are aired.”* To
whal exlent are station owners or the local news departments responsible for those viewpoints expressed
trogh local newscasts?  What evidence is available on this point? Do station owners have formal or
rformud policies that determine the tnvolvement of station owners in news coverage and reporting
JSecsions? Commenters are requesied to provide information bearing on the connection between editorial
sudament or pews selection and station ownership. If the record indicates a lack of connection berween
~whership and viewpoint expressed via local news programming, we seek comment on the weight that
finding should be accorded in our determination of whether the local TV ownership rute continues to be
~uppurtable in its present form.

c. Program diversity

82, The Commuission previously has noted that a single owner of multiple outlets may have
stronger incentives to provide diverse entertainment formats, programs, and content on its multiple outlets
ihan waould separate station owners.” An entity that owns multiple stations in a market may have the
meentive 1o target its programming 10 appeal to a variety of interests in an effort to maximize audiences,
tather than program its multiple outlets witlh the same format or programming, thereby competing with
itselt. While acknowledging this viewpoint i the TV Ownership FNPRM, the Commission questioned
swhether this model would promote a variety of viewpoints with regard to news and public affairs
programming, but sought comment on whether it may indeed promote diversity of entertainment formats
and prozrams.'™ We invite comment on whether. and if so how, common ownership leads to provision
ot more diverse programming with respect to both entertainment and news and public affairs
programming in order to maximize audience share. [f common ownership of multiple stations promotes
program diversity, how does this aftect the need for the current local TV ownership rule? Absent a rule,

71984 Muluple Ownership Order, 100 F.C.C.2d at 34, 52.

* estimony of Mel Karmazin. president and chief operating officer, Viacom Inc., Before the Senate Committee on
Lemmerce. Science and Transportation (July 17.2001), 2001 W1 808306 at 7 (F.D.C H.} ("Karmazin Testimony ™)
Our stations” news directors have complete freedom locally This is a fundamental CBS policy. And it is good
Business Y

vl Ownership FNPRM, 10 FCC Red at 3350-51, 99 62-63 (“While this mode] may, indeed, promote diversity of
snterainment formats and programs. we question whether it would act similarly with regard to news and public
affairs programming, ) The argument that a monopoly broadcaster might deliver more diversity than broadcasters in
o competitive market originates with Peter Steiner, Program Patterns and Preferences and the Workability of
Cwmpennion in Radio Broadeasting, 66(2) Q.J. ECON. 194 (1952). Steiner’s result does not hold under other
-pecitications  He assumes that viewers prefer only one type of programming. Allowing viewers to have lesser
preferred substitutes leads to a different result.  Competition maximizes diversity and welfare as long as channel
“pace 1s unlimited. See Jack Beebe, /nstitutional Structure and Program Choices in Television Markets, 91(1) Q.J.
Lo 15 (1977). More recent work suggests that incorporating advertising may also change Steiner’s outcome. See
sanon .r\n.derson & Steve Coate, Marker Provision of Public Goods: The Case of Broadcasting, 2001 Working
Paper. Univ. of Virginia and Cornell Univ.

“ I Crnership FNPRM.10 FCC Red at 3550-51, 9 63.
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would market forces alone lead 1o increased program diversity on commonly-owned stations?

83 A second. more fundamental. 1ssue regarding program diversity is raised by the dramatic
advances in video delivery technelogy in the past quarter century. Cable television systems and DBS
providers ofter dozens, and ofien hundreds, of channels to subscribers. Entire channels are devoted to
particular formats or specialized subjects. The increase in the variety of programming available to many
American consumers today suggests that limits on TV station ownership may no longer be needed to
promote program diversity in the video market. We seek comment on this analysis in connection with the
local TV multiple ownership rule.

3. Competition

k4 In the TV Ownership FNPRM. issued in 1995, the Commission identified three product
markets o which television broadceasters operate: the market for delivered programming; the advertising
nurker and the program production market.'®' Further, the Commission segmented the advertising
miarket uno national, national spot, and local markets, based on the nature of the geographic area
advertisers wish to reach '™ The Commission tentatively concluded that cabie television directly
cumpetes with broadcast television stations in each of these markets, and that broadcast radio and
newspapers compete with television n the local advertising market.'® The Commission sought comment
or. whether other suppliers of video programming (e.g.. multichannel multipoint distribution service'®*
and DBS compete with broadcast television stations. The Commission stated that it may not be
appropriate to include them because their market penetration was so low that they were not relevant
substitules 10 a majority of Americans." The record compiled in the /998 Bienmial Report suggested

Froduct markets are wlentified through examining the extent of substitutability among various products. A
standard method for defining the boundaries of the product market a particular firm operates in is to ask: if a
ky pothetical monopolist raised the price of its product, to what degree would consumers continue to purchase that
product or wrm 1o products of other firms? If consumers readily turn to other firms’ products, then those products are
substitute, for the first firm’s products, and all are in the same product market. See U.S. Dep't of Justice and FTC.
P Horcontal Merger Guidelines, § 111, 57 Fed. Reg. 41552 (dated Apr. 2, 1992, as revised, Apr. §, 1997). In
applving antitrust law, DOJ and FTC define a product market by postulating demand-side responses to a “smal! but
sizntftcant and nontransitory™ increase in price by a “hypothetical monopolist.”

" See TU Ownership FNPRM. 10 FCC Red at 3541, 9 35, See also B. M. Owen and S. S. Wildman, ViDEQ
FoosoMics ar 18-13 (Hary, Univ. Press, Cambridge MA, 1992).

" hthe Local TV Ownership Report and Order the Commission concluded that the evidentiary record supported
the 2eneral conclusion that there may be some intermedia substitutabitity in the markets served by broadcasters,
Thne cvidence, however, was insufficient to characterize generally the degree of the substitutability of different
media. Sce Local TV Ownerstup Report and Order, 14 FCC Red at 12919-20, 9 33, In our competitive analysis of
recent radio transactions. we have presumed that the relevant product market is radio advertising. However, we
hiuve asked whether we should continue focusing on the radio advertising market as a separate media market. Loca/
Rag:o Ownership NPRM. 16 FCC Red at 19895, 4 86.

" The predominant use of the 2500-2690 MHZ band is by the Fixed Service for Multipoint Distribution Service
¢ MDS™ . Multichannel Multipoint Distribunion Service (“MMDS™), and Instructional Television Fixed Service.
I raditionallv, MMDS spectrum has been used to deliver multichannel video programming (known as wireless cable
service) 1o residential customers. In 1998, however, the Commission released the Two-Way Order permitting
MMDS tficensees to construct digital two-way systems that could provide high-speed. high-capacity broadband
service, Including two-way Internet service via eetlularized communication systems. fn Amendment of Parts 21 and

oo Enable Multipoint Distribution Service and Instructional Tetevision Fixed Service Licensees to Engage in
Foced Two-Way Transmissions, 13 FCC Red 19112 (1998), recon, 14 FCC Red 12764 (1999), further recon., 15
I0°C Red 14566 (2000).

T (vnership FNPRM, 10 FCC Red at 3338, 929,
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than this situation may have changed.'” We encourage comment on which types of firms compete in these
markers today. Are there media outlets other than those discussed here, ¢.g., the Internet, that should be
considered to be competitors 1n these product markets? We seek information on the local market share of
(RS and multichannel multipoine distribution service, as we generally only have aggregate national
subseripnion data for these services. If broadeast TV competes with cable and other media, do our local
hroadeast ownership rules atiect broadcasters” ability to effectively compete?

85, The Commission tentatively concluded in the TV Ownership FNPRM that the geographic
imarket for dehivered programming was local; the geographic markets for advertising were both national
et focul; and the geographic market for program production was national/international in scope. Local
ccographic markets are particularly difticult to define because the local footprint of a broadcast outlet is
Bikely 1c be different than the geographic area covered by other media outlets, such as cable systems. We
~ech comment on how we should define the local geographic media market. Commenters are encouraged
resubmit data that we could use to identity relevant competitors within geographic markets.

a. Advertising Market

6. For our competitive analysis of the local TV ownership rule, we seek comment on
sdvertismg markets.'"” Advertising markets are both national and local in scope because of the differing
veographic areas advertisers wish to reach. Certain advertisers wish to reach the entire nation at once
with their advertisements and therefore seek oul media outlets with a national footprint. The sources of
media with a national tootpriat include broadcast television networks, program syndicators, cable
television networks, DBS and possibly cable multiple system operators (“MS0s”).'"* Other advertisers
are only interested in paying for advertisements that reach viewers in a specific, local area. These
advertisers seeh out media with a local footprint.  These local media include individual broadcast
television stations, individual cable system operators, individual broadcast radio stations, and local
newspapers,  The “national spot market” is a subset of the local advertising market. In this market,
uational advertisers buy advertising ttme on certain specific local media outlets in order to bring a
-pecialized advertising message to only some regions of the country. Generally, the national advertisers
work with national advertising representative firms to place these advertisements. With newer
rechnology, however, the television networks are able to place national spot advertisements inte their own
teeds. We ask for comment on this analysis of advertising markets. and on the policy implications of this
or other analyses for our ownership rutes. Our goal is to ascertain whether the local TV ownership ruie,
as currently formulated. continues to be needed to promote competition in these advertising markets.

87 Broadcast television stations compete most directly in the local advertising market. We
«eck 10 1dentify the relevant competitors in this market. Has the consolidation of cable systems into local
and regional clusters improved the ability of cable operators to compete with television broadcasters in
the iocal advertising market? At a minimum, we expect that local cable operators that can offer an
adwvertising product comparable to that of local television stations should be included in our analysis. [f
we conclude that cable operators do compete in the local television advertising market, that would suggest
that the rule as currently structured may nol be necessary 1o promote competition in local television
advertising markets and that a more relaxed ownership limit may be appropriate. If we conclude that

49N Bienmal Report, 15 FCC Red at 11112-13, % 100.

" We ask whether examination of advertising competition is, or should be, relevant to our analysis of the ownership
rules o Section 1V of this Mosiee.

AT& T and Comeast state in their license transfer applications that their combination will enable them to reach

ICWETS .3 of the top 10 DMAs and thereby become the first cable multiple system operator that can viably
-ompete with broadeast and cable networks for national advertising dollars. AT&T Comcast Public tnteres:
starement supra note 1410 a1 43-46.
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catle sperators and television stations constitute the relevant market participants, we propose counting
euch outlet equally for purposes of assessing local advertising competition. We seek comment on this
analvsis. including whether a metric other than outlet counting s more appropriate in this area, and on the
m.ximune level of concentration among these outlets that would ensure competition in local television
acverusing markets. We encourage commenters to submit empirical analyses of whether advertisers view
different advertising media as substitutes for local television. Such data might include advertiser
spending patterns or information from firms that purchase advertising for clients.

B, It is also possible that radio stations, daily newspapers. and/or direct mail may, for some
advernsers, exert competitive pressure on local television advertising rates. If one or more of such media
are substitutes for some advertisers but not for others, we seek comment on whether to include such other
competing outlets in our advertising compention analysis. For instance, if daily local newspapers are
substitutes with local television advertising for only some advertisers. including local newspapers as a
futly competing outlet In our analysis might overstate the true competitive impact of newspapers on
teiey ision advertising rates. (onversely, the exclusion of daily focal newspapers from our anatysis could
risuit oo local television ownership rule that is unduly restrictive from a competitive perspective. We
strongly cncourage commenters to address this issue of how our local media ownership rules should
aveount for this issue of partial substitutability.

b. Delivered Video Market

89. For our competitive analysis of the local TV ownership rule, we also seek comment on
the market for delivered video programming. In the TV Ownership FNPRM, the Commission observed
that the ttme Americans spent viewing television remained steady between 1970 and 1988. The
Commission concluded from this stability of television viewing over time that “delivered video
programming” could be a refevant market."” We wish 1o revisit the evidence on this issue, including
updated dara on Americans’ television viewing. If such data shows comparable levels of television
viewing trom 1988 to the present. should we continue 1o define delivered video market programming as a
rclevant market? If delivered video programming is a relevant market, we must determine how to
tneasure market concentration. The Commisston has traditionally used the number of separately owned
stahions or outlets serving a market.  We seek comment, however, on other potential measures of
conventration. such as audience share.

(U Consumers have entertainment aliernatives to watching television (i.e.. delivered video
programming from broadeast TV. cable TV, and DBS). These options include video programming from
V(Rs/DVDs, movie theaters and the Internet, as well as non-video entertainment such as listening to
andio programming, reading, and virtually any other activity that a large number of people find
entertaiming. To what extent do consumers find these entertainment alternatives to be good substitutes for
television viewing? If there is substantial substitution between these alternatives and television viewing,
1ins may suggest that the relevant market 1s broader than delivered video programming. How should this
aifect our analysis of the need for a local TV ownership rule or how such a rule should be drawn?

91 Assuming that the delivered video market is a relevant product market for our
competition analysis, the Commission has tentatively included commercial broadcast television operators,
public broadcas! television station operators. and cable system operators to be economically relevant
aiternative suppliers of delivered video programming.™ The rapid growth of DBS since 1995 requires us
1+ inciude DBS as a strong participant in the delivered video market. We seek comment on other media
thar should be included in the delivered video market. For example, in our Eighth Annual MVPD

70T Ownership FNPRM, 10 FCC Red at 3536, 9 24,
L4t 3338929,
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compention Report, we detailed the staws of additional potential competitors, including: wireless cable

svsients, SMATV systems, local exchange carriers. open video systems, Internet video, home video sales

ané rentals. electric utilities, and broadband service providers.””' Some of these media are not available in

many markets and, thus. may not be relevant substitutes to a majority of Americans.'” Should a level of

igrhet penetration be deemed at which a non-broadcast video delivery media directly competes with

treadeast television stations”  How does the fact that there are no consumer fees for broadcast TV affect
e anaivsis?

92 While some video delivery media may be considered good substitutes for entertainment
proegramming. are the same media gooed subsututes for local news and public affairs programming? What
measures should we use to determine whether consumers view different media as substitutes for
catertarnment  programiming or news programming?  Ahhough cable systems carry local broadcast
~rations and theretore may be considered good substitutes for both entertainment programming and local
wews and public affairs programming. DBS systems and other media may carry less local news and public
aftiirs programming.  To what extent, if any, should our analysis of competition in the market for
sehvered programming ditfer trom our analysis of viewpoint and program diversity?

c. Yideo Program Production Market

93 Television stations. along with TV networks, cable networks, cable operators, DBS
=etworks and DBS operators purchase or barter for video programming. The program production market
could be atfected if relaxation of the local TV ownership rule permits a broadcaster to exercise significant
market power in the purchase of video programming. The result might be that suppliers of video
programming would be forced to sell their product at below competitive market prices in order to gain
aceess 1o the Jocal market controlled by one or a few local group owners. The potential for the exercise of
~uch market power, however, depends critically on the absence of a sufficient number of competitors.
fhe ever-increasing number of alternative providers of delivered video programming in virtuaily every
mayor market may mitigate the potential for distorting the prices of video programming by providing
program producers with additional outlets for their product. We solicit comment on this point and
cvidence on the potential market power in the purchase of video programming if we were to relax the
tocal ownership rule.

d. Innovation

94 We seek comment on the wmpact that the local TV ownership limits may have on
mnovation in the media marketplace. Does our current rule promote innovation? Would refaxation of the
iocal TV ownership rule increase incentives or resources to provide innovative broadcast programming or
new broadcast-based technologies or services? What effect, if any, would a relaxed local ownership rule
have on the transition to digital television, or the provision of other services by a local TV station?
“xamples of innovations that have been withheld from the media marketplace as a direct result of jocal

© Eighth Annual MYPD Competition Repori, 17 FCC Red at 1271-97, 99 55-115. Local telephone companies may
srovide video programming services in their telephone service areas through radio communications, as a cable
system, or by means of an open video sysiem. In addition, telephone companies may provide transmission of video
orezramming op a comimon carrier basis. Electric utilities possess characteristics. such as ownership of fiber optic
networks and access to public rights-of-way. that could make them distributors of multichannel video programming.

© While competitive satellite alternatives to the incumbent wireline MVPDs are developing and attracting an
nereasing propertion of MVPD subscribers. most consumers have limited choices among video distributors. A
relatively small percentage of consumers have a second wireline alternative, such as an OVS or overbuild cable
sem Among the several wrreless technologies used to provide video programming service, DBS is the only
~ireless technology currently available to 4 majority of subscribers nationwide. Eighth Annual MVPD Competition
Nepewt, (TFCC Red at 1298, 9119,
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'V ownership limits would be particularly useful to our comperitive analysis.

4. Localism

95 We seek comment on whether and if so, how the local TV ownership rule affects
ircalism. Does the local TV ownership rule affect either the quantity or quality of local news and other
programming of local interest produced and aired by local stations? Does it atfect the local selection of
rews content that is aired? We request that commenters provide data on the impact that TV duopolies
and Local Marketing Agreements (*1.MAs™'" have had on the production of local programming by
~tanons involved 1n such combinations or arrangements. According to testimony before Congress by the
President and Chiet Operating Officer of Viacom, Inc.. after CBS® combination with Viacom, which
resalied in six duopoly markets, CBS had. or planned to have, half-hour news spots or hourly updates on
stations. m five different markets. that had not run such programming before.'™ We invite comment on
whether these assertions retlect industry-wide trends. We ask commenters to provide empirical data that
semonsirales increased or decrecased levels of local programming as a resuit of consolidation.

96, In the 1984 Multiple Ownership Order, the Commission cited awards received by TV
stattons “from leading professional organizations and community organizations™ as one relevant indicator
of local news quality.'™ If such awards are a reasonable barometer of news “quality,” we request
cmpinical analyses of whether these awards tend to be earned systematically more or less ofien by TV
ducepohies and/or LMAs.

27 Locat TV newscasts and local public affairs shows are an important service provided by
lcal television stations.  The cost of producing those programs may represent a significant portion of a
<tation’s budgel, particularly in small markets where the fixed costs of production are spread over a
relatively small customer base. We seek comment on whether the current local TV ownership rule atfects
ine viability ol existing local newscasts and/or potential newscasts, particularly for small stations.
{ cinmenlers asserting that a relaxation of the local TV ownership rule will result in more local news are
icquesled to specifically address whether such greater output outweighs the potential loss of diverse
volces among stations that previously had scparate newscasts. Are there other factors or policy goals we
should consider in determining whether to retain, modify or eliminate the local TV ownership rule?

B. Radio/TV Cross-Ownership Rule

98 The radio/TV cross-ownership rule limits the number of commercial radio and television
stations one entity may own in a market. The rule allows common ownership of at least one television
siation and one radio station in a marketl. In larger markets, a single entity may own additional radio
<tations depending on the number of other voices in the market.'’®

" A LMA or a time brokerage agreement is a type of contract that generally involves the sale by a licensee of
Jiscrete blocks of time to a broker that then supplies the programming to fill that time and sells the commercial spot
advertisements that suppont the programming.  Local TV Ownership Report and Order, 14 FCC Red a1 12958,

Bl

Y Karmazin Testimony, supra, note 138, at 9.
t oy Multiple Ownership Order, 100 F.C.C.2d at 32-33, 19 48-50.

T CER§ 73.3555(c). The radio/TV cross-ownership rule generally allows common ownership of one or two
PV ostatiens and up to six radio stations in any market where at least twenty independent “voices” would remain
pani-combination. two TV stations and up to four radio stations in a market where at least ten independent “voices™
wotld remam post-combination; and one TV and one radio station notwithstanding the number of independent
“sGiwes” in the market. If permitted under the local radio ownership rules, where an entity may own two
commercial TV stations and six commercial radio stations, it may own one commercial TV station and seven

{continued....)
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v9 The original rule, which prohibited radio/TV cross-ownership, was adopted in 1970. In
adopting the rule. the Commission stated explicitly that “the principal purpose of the proposed rules is to
promote diversity of viewpoints mn the same area ... [W]e think it clear thar promoting diversity of
cwnership also promotes competition.™ ' The Commission adopted a presumptive waiver policy 1o
pernil certamn radio/ TV combinations in 1989, and relaxed the rule to its current form in 1999.'* The
Commission relaxed the radio/TV  cross-ownership rule to balance its traditional diversity and
competinion concerns with its desire to permit broadcasters and the public to realize the benefits of radio-
1elevision common ownership.  The modifications were intended to ease administrative burdens and
provide predictability to broadcasters in structuring their business transactions.'” In the /998 Biennial
feport, the Commission concluded that no further changes were warranted because the radio/TV cross-
ownership rule had been so recently relaxed. but it committed to monitor the market effects of our
dercgulatory actions to determine whether further changes are warranted. "™

i00.  We ask partics to comment on whether the radio/TV cross-ownership rule is necessary in
tie public interest as the result of competition.  Does it continue to serve its original purposes of
promoting economic competition and diversity, particularly viewpoint diversity? Does the rule promote
the other woals we set forth above, including the various forms of diversity and localism? 1f the rule
serves some of our purpeses and disserves others, does the balance of its effects argue for keeping,
revesing. or abolishing the rule? In the following paragraphs, we explore these questions in more detail.

01 Some of the issues and requests for data contained in the preceding section on the local
I'V owpership rule overlap with our analysis of the radio/TV cross-ownership rule. For example, our
request lor comment on consumers’ sources for news and information is directly relevant to both the local
1V ownership rule and radio/TV cross-ownership rule. Issues of viewpoint diversity and localism, and
rsues of competition in the advertising market and innovation, are also relevant to both the local TV
cwnership rule and the radio/TV cross-ownership rule. Where appropriate, we will apply data and
anaiv~is from that section to our analysis of the radio/TV cross-ownership rule.

I Viewpoint Diversity

102, The current radio/TV cross-ownership rule counts as a media voice each independently
owned and operating same-market full-power commercial and noncommercial broadcast television and
radw station. It also counts certain types of daily newspapers and cable systems because “such media are
4n important source of news and information on issues of local concern and compete with radio and
relevision, at least to some extent. as advertising outlets.”'®' Thus, the current rule implies that only these

comimued from previous page)
commercial radio stations.  For this rule, a “voice” includes independently owned and operating same-market,
commercial and norcommerciat broadcast TV, radio stations, independently owned daily newspapers of a certain
circulution, and cable systems providing generally available service to television houscholds in a DMA, provided
that all cable systems within the DMA are counted as a single voice. Local TV Ownership Repori and Order, 14
PO Red at 12950-52. 9 1111

" Aaendment of Sections 73 33, 73.240) and 73.636 of the Commission's Rules Relating to Mulliple Ownership of
Siwrtarid FM and Television Broadeast Starions 22 F.C.C.2d 506, 313 (1970) 9 23, recon. granied in part, 28
P00 2doe62(1671).
" Uhe presumptive waiver policy originaily applied in the top 23 television markets.

cacal TH Ownership Report und Order. 14 FCC Red ar 12948, 97 102-03.

" J9us Biennial Reporr 15 FCC Red at 11073,% 26

T iocal TV Ownerstup Report and Order. 14 FCC Red at 12953, 9113.
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nartwular types of media contribute to viewpoint diversity.'"™  The rule does not account for news
avitlable on Internet web sites, DBS. cable overbuilds, magazines or weekly newspapers. In our 1984
¢vicw ot the national TV ownership rule. however, we concluded that, with respect to viewpoint
inversiy, the market includes a wide variety of media tvpes engaged in the dissemination of ideas,
ncinding not only television and radio outlets, but also “cable, other video media, and numerous print
nedia as well”™"™ Should those media be counted in a new voice test for radio/TV cross-ownership, and
‘w0 to what extent? Should we count each independently owned cable network carried by a cable system
n @ market as one voice? Does competition among these media render the current restriction
annecessary? Finally, we seek comment on any alternatives to a voice test.

2. Localism

103, In 1989, the Commission concluded that the cost savings and aggregated resources of
~ombined radio-television operations appeared to contribute to more news, public aftairs and other non-
cntentainment programming. Based wn part on that finding, the Commission adopted a new presumptive
wanver policy allowing increased radio-tefevision ownership in the top-25 television markets and in
certam situations involving the acquisition of “failed” stations. [t anticipated that this policy would lead
o . limited number of additional radio-televiston combinations that would enable the Commission to
sbram addinonal evidence regarding the advantages and disadvantages of maintaining the cross-
swnership rule.™  We seek comment on the quantities of local news and public affairs programming
provided by T'V-radio combinations and stand-alone TV and radio stations in those same markets. Are
vombinations and stand-alone stations providing comparable quantities of such programming? If TV-
sadic combinations produce a greater quantity of news programming than non-combined stations, does
that suggest that greater cross-ownership among TV and radio stations would produce more news and/or
puhlic atfairs programming? If the quantity of news and public affairs is the same or less on cross-owned
slanions. does it suggest the opposite”

3. Competition

104 In analyzing the relationship of the radio/TV cross-ownership rule and our goal of
competition. the key issuc under our traditional competition framework is the extent to which radio and
1elevision stations compete with each other to attract advertising revenue. The stronger the competition
helween these two outlets, the more relevant a cross-ownership limit may be. Relaxation or elimination
of the mile may not harm competition if the record shows that there is weak substitution between radio
and relevision advertising.  We welcome comment, as well as any empirical studies, on the substitution
between radio and television advertising. We also wish to consider what bearing advertising substitution
between radio, television, and other outlets. such as newspapers, magazines, and Internet websites, may
ave on this rule.  Any empirical work demonstrating such advertising substitution is strongly
enceurazed.

105.  We are also concerned with the impact that radio/TV cross-ownership limits may have on
mnovation in the media marketplace. Does our current rule promote innovation? Would relaxation of the
radin/ TV cross-ownership rule increase incentives to provide innovative broadcast programming of new
broadeast-based technologies or services” [xamples of innovations that have been withheld from the

“h rule also excludes non-English language daily newspapers — for example, Ef Diario La Prensa in New York
ity and Lo Opinion in Los Angeles - notwithstanding that the rule counts Spanish-language or other non-English-
language radio and television stations

- 9Nd ultiple Ownership Order, 100 F C.C.2d at 25, 9 25.

" Amendment of Section 73.3533 of the Commission's Rules, the Broadcast Multiple Ownership Ruldes, 4 FCC Red
P4 1989
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mudia marketplace as a direct result of radio/TV cross-ownership limits would be particularly useful to
our competitive analysis. Are there other factors or policy goals we should consider in determining
whether to retain, modify, or eliminate the radio/TV cross-ownership rule?

C. Alternative Means to Achieve Goals

106, 1t the record demonstrates that the current ownership rules are no longer necessary to
acuedls serve the stated poals and the public interest, we seek comment on the most appropriate means 10
acaleve Lhe stated goals. We see. at a minimum, three alternatives: (1) case-by-case approach; (2) outlet
specific rles: and (3) a single local media ownership rule covering all outlets. Often, bright line
structural regulations have the effect of being both over-inclusive and under-inclusive. That is, a
prophy lactic structural rule may prohibit a combination that poses little competitive or consumer harm, or
entatls substantial consumer benefits. Or. such a limit may allow anti-competitive combinations that
nevertheless satisty the rule. We ask whether our structural regulations should be replaced with a case-
byv-case review of transactions so that a fact-specific analysis of the impact on our policy goals can be
conducted.  In the alternative. or in conjunction with a case-by-case review, should the Commission rely
sulelv on the untettered marketplace 1o achieve its stated policy goals? If we decide to retain structural
rules. should the Commission retain a set of outlet specific rules similar in form to our current rules?

b7 We recognize that a pure case-by-casc approach could create an unnecessary level of
uncertainty among media firms, Such uncertainty could be mitigated by one or more “soft” ownership
caps A s0ft cap would identity a certain level of ownership concentration below which a transaction
wouid be presumed lawful, and above which the transaction would be unlikely to be permitted, but would
b reviewed by the Commission on a case-by-case basis. [f we adopted one or more soft caps, we
anticipate identifying the factors we would consider in evaluating proposed above-cap transactions. We
sceh comment on these matters.

DK, It we decide fo refamn structural rules, should the Commission retain a set of outlet
specific rules similar in form to our current rules? This type of ownership rule structure may permit the
¢ smnussion to limit specific harms and promote specific benefits in a more targeted fashion than would
case-by-case review. For example. if we found that two outlet types were both the undisputed leaders in
coniributing, to viewpoint diversity and were the only two competitors in a particular advertising market,
we would explore whether a cross-ownership hmitation was necessary to preserve viewpoint diversity
and economic competition.

109, As suggested by this hypothetical, however, such an outlet specific method could require
persuasive evidence that particular outlets are sufficiently unigue that they merit treatment separate from
ather outlets. The Sinclair court held that we failed to justify applying disparate voice tests to broadcast
iclesision stations in the Jocal TV multiple ownership and the radio/TV cross-ownership rules. For this
reason, should the Commission adopt a local single media ownership rule that is applicable to all or some
media outlets and dependent on the number of independent “voices” in any particular market? This single
rule option is intended to address only thosc instances in which the ownership of multiple media outlets
meluded a broadcast station. A single rule applicable to all media might help avoid the type of
meonsisiency criticized by the Sinclair court. The goal of a single rule would be to replace outlet specific
riles that no longer may be justified by themselves but which, viewed collectively, may continue to be
necessar in some form to promote competition, diversity and localism.  We seek comment on these

pProposals.

10 A key lactor in whether we pursue a single framework or more outlet specitic policies, or
ailicr options. (s the feasibility of synthesizing the results of our various inquiries. We have identified the
promotion of diversity, competition, and localism as potential guiding principles in setting ownership
polres It s conceivable that certain media outlets are substitutes for diversity purposes, but are not
wibstitutes from the perspective of advertisers or program producers. In that situation, one option might
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De o 11) maintain same-outlel restrictions {¢.g¢., a limit on the number of commonly-owned radio stations
pei market), perhaps based on market size. in order to preserve economic competition among those
autlets that directly compete with each other: and (2) eliminate the cross-ownership rules based on clear
evidence that Americans today rely on a far wider array of media outlets than they did decades ago, when
the cross-ownership rules were first adopted. Or, if the evidence supported a finding that centain different
types of cutlets were particularly important news sources, we might replace the cross-ownership limits
warh e cverall per-market cap on media outlets. We seek comment on whether this type of ownershtp
tromework would be an appropriate response to a record that showed that the markets for advertising and
vicwpeint diversity are not coterminous. 1f we adopt such a framework, should we adopt grandfathering
prewesions. and it so, what limits should we set?

fot Another approach to setting a single ownership rule would be to focus on promoting
viewpaeint diversity. Such a rule might be appropriate if evidence in the record were to show that certain
media constitute an "essential class” of news outlets for Americans today. If the evidence before us were
te: show. for example, that local television stations, local cable operators, and daily newspapers were a
di=tinct group of influential news outlets, we might consider a local media ownership rule that permitted
one enlity 10 own up to a certain percentage ot such outlets in a local market. Such a rule could limit the
comman ownership of cable systems and broadcast stations in a market. We seek comment on the
imiplications of such a result. In setting the appropriate percentage cap, we would rely partly on the extent
1 which the evidence indicated that all other media -- such as radio, the Internet, weekly newspapers,
magazimes, cable and DBS -- were significant (though not "essential™) outlets for Americans to obtain
new: and inlormation, We seck comment on this option and, in particular, on whether such a rule aimed
at promoung viewpoint diversity would effectively promote competition in local media markets as well.
By Imiting application of this rule to only those instances in which the ownership of multiple media
outlets includes a broadcast station, would we impair broadcasters” ability to compete in today’s media
markeiplace?

. “Voice” or Other Test

112.  We next address three subjects related to a so-called “voice test” to assure competition
acd dversity in a given market: (1) how to reformulate our mechanism for measuring diversity and
competition 1n a market: (2) how to accord different weights 1o different media types to the extent that
they are relied on by consumers differently. and (3) how to account for diversity and competition via
MV P and the internet in a revised voice test.

1. Creating a New Metric

i13.  In this section, we explore how to reformulate our mechanism for measuring diversity
and competition in a given market. Al four of our existing local broadcast ownership rules are aimed at
preserving diversity and competition. The radio/TV cross-ownership rule employs a voice test that allows
varying levels of broadcast ownership based on the number of broadcast stations, major newspapers and
cable systems in the market. Such market-specific mechanisms, properly implemented, represent an
elfective mechanism for addressing media ownership limits in widely divergent market conditions.

114.  Thus, we initially explore whether to continue to use a voice test to guarantee a minimum
leved of diversity and competition in a given market. The two current voice tests collectively include
lelevision stations, cable systems, radio stations, and daily newspapers as "voices."'®™ Other media that
we vould consider include Internet web sites (including video services and online radio stations), DARS,
magazines. DBS operators, weekly newspapers, and national newspapers. We request comment,
including empirical evidence, on whether each of these additional outlets should be counted in a revised

(B

For a description of the two current voice tests, vee supra Section V.
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vole teat,
2. Weighting the Voices

“15. 1f data show that consumers rely to varying degrees on different types of outlets for news
and public affairs. we seek comment on how we might design a test that accords different weights to
ditterent outlet types. For example. it may be appropriate 10 consider using weights based on such factors
an audience reach, ownership structure, the percent of programming or print content devoted to local
new s, and/or consumer use patterns. Such an approach could be a more accurate measure of diversity and
competition than the binary “voice™ model (/ e.. an outlet either is or is not a voice), but may be difficult
Lo desigrr and administer over time as industry conditions change. This raises the question of how 1o
a-count tor such changes in a manner that does not undermine certainty and predictability.

i16.  If we pursue a weighted approach to measuring diversity and competition in a given
market. we would need a way to quanuty the relative contributions of each type of outlet. We are
uncentam whether traditionat all-news programming should continue to be the only measure of an outlet's
role e the market, or whether other types of information that people obtain from the media should count
a- well. Such quasi-news sources might include cable and DBS channels covering business or sports, and
wehsites devoted 1o those subjects.  In addition, some non-news programming on broadcast television,
snch as ~60 Minutes,” may be similar to news programming in certain respects. We seek comment on the
relevance of these sources of news and information to a weighting system for various media outlets.

217, We also seek comment on the relevance of current MVPD and Internet penetration levels
i considering the contributions of MVPDs and the Internet to diversity and competition. Broadcast
television and radio are available to virtually all Americans who purchase a television or radio, but the
luternct, DBS. and cable require monthly subscriptions. Does this fact support a difference in the
treaiment of these media. such as a rule that counts only broadcast television and radio? Or is the fact that
some media are “free” and others require subscriptions immaterial to their impact on the American
people? In the past decade. non-broadcast media have become widely available and have been subscribed
t- by the majority of American homes.™ Are they now ubiquitous? Do the Americans who still
consume only broadeast television and radio have any distinguishing features, such as location or level of
mceme or education?

‘18.  Traditional voice tests do not consider the entire range of news sources available 1o the
pubiic. A vast majority of people may choose to receive news and information from a single source (e.g.,
a focal television broadeast). However, this fact does not necessarily imply that the public has limited
access e many other sources of news and information (including the Internet, for example). In other
words. a lack of diversity in the outlets that consumers typically view or listen to does not necessarily
inply that consumers have limited access to diverse viewpoints or to multiple sources of news and
information. We seek recommendations on how to accurately capture the vibrancy and variety of teday’s

" Fighik Annual MVPD Competition Report, 17 FCC Red at 1254-55, 9 17 (between 80% and 97% of homes are
rossed by cable systems), 1330 App. B, Table B-1 (subscription 1o cable service 1s 64%), 1338 App. C, Table C-I
{(1)B> subscription is 16% and rising). Narrowband Internet access is now almost universally available, see /nquiry
Comcermng the Deplovment of Advanced Tefecommunications Capability to All Americans in @ Reasonable and
fimchy Fashion, and  Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the
Telecommunications Act of 1996, 14 FCC Red 2398, 2432 (1999) 9 64. About 60% of American homes subscribe to
lirernet access.  Eighth Annual MVPD Competition Repori, 17 FCC Red at 1285-86, § 89. Broadband Internet
ducess s widely available and more than 10% of homes subscribe.  Inguiry Concerning High-Speed Access to the
Diterner (wer Cable and Other Facilities, lniernet Over Cable Declaraiory Ruling, Appropriaie Regulatory
fevarmem for Broadband Access to the Iniernet Over Cable Facitities, 17 FCC Red 4798, 4803 (2002)99 & n24
:,-] -,m.;:‘ pe‘-'i'a("i:?g sub nom. Brand X Imternct Services v FCC, 9th Cir. No. 02-70518 (and consolidated cases) (filed
ar 27120020,
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mudin market in a framework that 1s predictable, adaptable to future marketplace changes, and judicially
ststainable.

3. Accounting for Diversity and Competition Via MVPDs and the Internet

119 MVPDs and the Internet have posed unique challenges under past formulations of the
vowe test Unlike TV and radio stations, MY PDs and the Internet are single outlets furnishing access to
multple news sources. In analyzing whether and how MVPDs, such as cable systems, should be counted
as voices, we must examine not only how much content is available, but also who controls viewers’
access te . We decided in 1999, in the context of the radio/TV cross-ownership rule, to count a cable
system as one voice because “‘most programming is either originared or selected by the cable svstem
operator. who thereby ultimately controls the content of such programming.™" However, cable systems
also wive viewers access to much information on matters of public concern. For example, it appears that a
tyincal household that subscribed to cable (or DBS) service could find — on CNN, CNBC, MSNBC, Fox
News. and C-SPAN — at least as many sources of information about national 1ssues as it would find on
iniltiple broadcast TV and radio stations. 1t also appears, however, that most MVPDs carry largely the
samnc all-news channels and other channels with specialized news and information such as business,
sports, and weather. Thus. under one possible approach, we could choose to count CNN as one voice
exven i1 were carried in a community by the largest cable operator, an overbuilder, and two or more DBS
providers.

120.  Another approach would be 10 count each independent owner as a voice, so that if one
enirty owned a broadcast station, a cable system and several channels on it, an Internet access service, and
a weh page in the same area, it would count as one voice instead of many. Although we have listed many
sources of media programming, and distribution, industry consolidation and the reduction in the number of
ovwners could diminish diversity and competition across these outlets.

121, We invite comment on DBS's contribution to diversity and competition, and whether
DS should be considered a voice in any rule we adopt. At a minimum, DBS contributes to viewpoint
diversity through its editorial control over channel selection. In addition, DBS systems are, like cable
systems. platforms and outlets for far more channels and programs than can be presented by broadcasters.
In the past we have not counted DBS as a voice because it did not then provide local programming.'*"
Wooinvite comment as to whether that rationale is still valid today. Should we consider DBS a voice
because of the range of programs and channels it provides? Do these systems contribute to diversity and
competition regardless of the extent to which DBS provides local programming?

122 In addition, DBS operators’ transmission of local broadcast channels has greatly
inireased since the enactment of the Satellite Home Viewer Improvement Act of 1999 (“SHVIA™), which
permined DBS operators to retransmit local broadceast signals into local markets.'"” We ask whether, in
ight or SHVIA, DBS can fairly be classified as an outiet for the purpose of any new voice test. Does the
lovai programming available on DBS merely reproduce the information obtainable via over-the-air
television and cable? Does DBS provide a source of diversity and competition to consumers in rural
arcas that are not served by local TV stations or cable?

123 We request comment on whether the foregoing analysis of cable and DBS is correct.

Y Lical T3 Ownership Report und Order. 14 FCC Red at 12953, 9113

Ui 12954, €114
1§

Pub 1 No 106-113, 113 Stat. 1501, app. | at 1501A-523 and 544; 17 U.S.C. § 122, 47 US.C. § 338. At
prosent [-,c.hnSla_r and DirecTV each provide local-into-local service to approximately 40 of 210 DMAs. See. eg.
Dish Negwork Direc Ty Satellite TV, hitp:#/satellite-dish. virtualave net/tocal-networks.htm {visited July 10, 2002).
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Rased or that analysis, should we count these media as voices, and if so, how? For example, where there
are two cable systems serving the same area. should we count each as a voice? Or, should we count, as
n-dependent voices, each independently owned source of news and public affairs programming that is
reade available to cable and DBS subscribers? When the same programming is made available in a
community by more than one MVPD. ¢ g, 1f cach one provides CNN, should that coum as one voice or
nwore” Tow. if at atl, should the same question be answered for broadcast stations in the same area that
carry programs from the same source. such as a single news broadcast? On an AOL Time Wamner cable
swstem. for example, should CNN count as a voice independent of AOL Time Warner? Should we count
cach independently owned network carried by a cable system or DBS provider in a market as one voice?
tn cablc television, do PLG channels cary enough information and viewpoints to count as one or more
vorcesT  How common are locally or regionally oriented cable offerings such as New England Cable
""" the borough-specific cable channels in New York City."”' and NorthWest Cable News that
sorves Scattle and the Pacific Northwest?'”” Finally, we seek comment on the ability of cable operators
ad DBS providers to act as content gatekeepers by choosing which programming is selected to Hill the
available channel capacity. Should their status as gatekeepers affect whether or how we count them as

News

Lovces”T

24, Like cable and DBS. the Internet also presents unique challenges in the context of
diversiny and competition. In 1999, we decided not to count the Internet as a voice, in part because “many
b do not have access to this new medium.™" s the Internet now so widely accessible that it should
count as a voice? Are there characteristics of the acquisition of information on the Internet, such as the
need o click a hyperlink or hey in a website’s Internet address, that make it different from broadcasting
<ach that we should not count it? '™ Or. should these characteristics of the Internet affect the significance
we give the Internet? If so, should it count as one voice or many? On the Internet. how much news and
how many viewpoints are original: that is. not merely re-purposed content that also is available from iocal
and national media outlets, such as TV stations. networks, and newspapers? We assume that the Internet
permits the user 1o access any news source having a presence on the World Wide Web. s there any
mslance of an Internet service provider ("ISP”) or other entity acting as an “Internet gatekeeper” by
deryvime a subscriber access to a news source on the World Wide Web? s the role of a gatekeeper
diftercni berween the internet and cable or DBS? We also assume that, unlike cable or DBS, the Internet
las unlimited capacity such that there is no limit on the number of news sources that a user can reach. On
e other hand, some [SPs feature particular news sources on their home pages.””” We seek comment on
1hese assumptions and their relevance to our analysis of diversity and competition.

V] NATIONAL OWNERSHIP RULES

125 In this section we consider whether the national TV ownership rule'™ and the dual

"M Siwe New England Cable News. hup://www necn.com (visited July 10, 2002).
Pace NYE News. http:/www. iy L.com/Boroughs/bronx.htm! (visited July 10, 2002).

Nee NWCN, hitp//www nwengom, (visited July 16, 2002). See generally Non-Stop News, htip://www,
rindd ore ‘resources/nonstopnews!/index. html (visited July 10, 2002).

Y laous TV Ohwnership Report and Order, 14 FCC Red at 12953, 9 114

" e Biruce M. Owen, THL INTRRNEF CHALLENGE TO TELEVISION at 8 (“Internet television requires that one pay
<Jowe altennion. There s nothing passive about it. Like a video game, highly interactive programs on Internet TV
coygine a- touch focused attention as work or active sports.”) (I larvard Univ. Press, Cambridge MA, 1999).

~ tor example. Comcast’s broadband Internet access first page includes Associated Press news stories. See
¢ omcast High-Speed Internet, hitp://www.comcast net/comeast.himl (visited Aug. 6, 2002).

T CER T3 3555(e).
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network rule™ continue to meet the statutory standard.™™ Unlike the local TV ownership rule and the
tadio T cross-ownership rule, these two rules do not directly limit local media ownership, although they
nay mdrectly affect viewpoint diversity in a given local market by limiting network ownership across
miarkets  As such, they appear to play a less direct role in our core policy concern of viewpoint diversity,
aithough we invile comment on this issue.

AL National TV Ownership Rule

26, The national TV ownership rule prohibits an entity from owning television stations that
collectively would reach more than 33% of U S television households. Reach is defined as the number of
iwlevision households in the TV DMA o which each owned station is assigned.'™ VHF stations are
autributed with atl TV households in the DMA; UHF stations are attributable with 50% of the DMA
houscholds (the “"UHF discount™). ™™

127 The Commission first adopted national ownership restrictions for television broadcast
stations o 1941 by imposing numerical caps on the number of stations thart could be commeonly-owned.”"'
‘the rule was amended a number of times thereafter 10 increase the cap on the number of television
catons. © [n 1985, the station cap was raiscd from 7 to 12 and an audience reach limit of 25% was
added.” The stated purposes of these earlv national TV ownership limits were, in general, to balance
several poals. On the one hand, the Commission wanted 1o promote competition and “diversification of
program and service viewpoints.”™ On the other hand, common ownership of stations in different areas
allows officiencies to be realized.”” and the Commission raised numerical limits as the number of

CLTC0 R §73 658(2)

006 Act. § 202(h).

""" i7 CF.R.§ 73.3555(eX 1) In the [99Y Nunonal Television Ownership Report and Order, the Commission
viarified that no marker will be coumed more than once when calculating the 35% cap. DMAs, rather than
Arbitron s Areas of Dominant Influence, are used to define a station’s market for the purpose of calculating national
andicnce reach. Broadcast Television National Ownership Rules, Review of the Commission’s Regulations
Clonerning Television Broadeasting, Television Satellite Stations Review of Policy and Rules. 15 FCC Red 20745
{1009,

“MITCER § 73.3555(e¥2) Section 73.3535(¢)(?) explains that “national audience reach” is based on the number
ol television households in DMASs, and that UHF television stations are credited with reaching only 50% of the
icleviston households in the DMA.

' Broddcast Services Other Than Standard Broadcast, 6 Fed, Reg. 2282, 2284-85 (May 6, 1941).

" Rules Governing Broadeast Services (iher Than Standard Broadcast, 9 Fed. Reg. 5442 (May 23, 1944) (raising
the ownership limit from three 10 five stations); Amendment of Multiple Ownership Rules, 43 F.C.C 2797, 2801-02
:1939) 9 14 (raising the ownership Limit from five to seven stations); 1984 Multiple Ownership Order, 100 F.C.C.2d
4l 18 € 3 (establishing a six-vear transitional period during which common ownership of up to twelve stations
would be permitted).

Y Nee RS Multiple Ownership Reconsideration Order, 100 F.C.C.2d at 88-92. %Y 34-41 (“The audience reach cap
was Jefined as 25% of the national audience, calculated as a percentage of ail Arbitron AD] television
Fonsehoeids. ).

"o 1983 Muliiple Ownership Reconsideration Order, 100 F.C.C.2d at 97 11 50-52; /984 Multiple Owrnership
rdor TOOF.C.C2d at 21-25 & nn.8-10, 17,99 13-17: Amendment of Sections 73.35, 73.240, and 73.636 of the
Commiessont's Rules Relating 1o Multiple Ownership of AM. FM and Television Broadcast Siations, 95 F.C.C.2d
Bl 361-62 & nn.7-9, 366 & nn.24-25 (1983) 1% 3, 1.

 bmendment of Multiple Ownership Rules. 43 F C.C. at 2801-02, 9 14.
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. . . 106
relevistion stattons increased.

128, In the 1996 Act. Congress directed the Commission to eliminate the station cap and raise
the national reach limit from 25% to 35% 2" In the /998 Biennial Report, the Commission addressed the
iasite ol whether or not o modify or eliminate the 35% national audience reach limit. The Commission
derermined that the changes made in 1999 1o the local television ownership rule should be observed and
dssessed before making any further changes to the national limit. It also found that many group owners
hael acquired large numbers of stations nationwide, and that this trend needed further observation *® The
¢ emmuisston stated that consolidation of ownership of television stations in the hands of a few national
setworks would not serve the pubic interest. The Commission reasoned that national networks have a
stromg economic interest in having their affiliates clear (that is. decide to broadcast) all network
programmmg, and independently owned affiliates play a valuable counterbalancing role because they
ha. ¢ the right to decide whether to clear network programming or to air instead programming from other
-ources that they believe better serves the needs and interests of the local communities to which they are
Heensed, It also said that independent ownership of stations increases the diversity of programming by
providing an outlet for non-network programming.”” Additionally, the Commission referred to possible
competitive problems in the national markets for advertising and program production.”® As discussed
below. the court in Fox Television has remanded the Commission’s decision in the /998 Biennial Review
o to consider further changes in the national TV ownership rule. In this section, we invite comment on
whether to rerain, eliminate, or modify the national TV ownership rule.

[29.  We ask for comment about whether the current national TV ownership rule is necessary
in the public interest as the result of competition. Does it continue to serve tts original purposes of
premoting competition and viewpotnt and programming diversity? Does the rule promote the other goals
m described Section IV above. including localism and the various other forms of diversity and
competition”? 1t the rule serves some of our purposes and disserves others, does the balance of its effects
aroue lor keeping, revising. or abolishing the rule? In the following paragraphs, we explore these
questions i more detail.

I130.  In addition, we invite comment on the relevance and continued efficacy of the UHF
discount. The UHF discount is intended 1o recognize the deficiencies in over-the-air UHF reception in
companison to VHF reception. The Commission retained the 50% UHF discount in the /998 Bienmial
Repors concluding that the signal disparity between UHF and VHF had not yet been eliminated. Neting
rhat the signal disparity should be rectified to some extent by digial television, however, the Commission
<tated m the 1998 Biennial Report that when the transition to digital television is near completion, we
would 1ssue a notice of proposed rulemaking proposing a phased-in elimination of the discount.”"!

31, We ask the parties to comment on the extent of the UHF “handicap” in teday’s
marketplace. In particular. over 86% of consumers receive video programming from MVPDs where UHF
signal yuality is largely equalized with that of VHF channels. In addition, cable has must carry
obligations with respect to UHF stations and DBS operators carry UHF stations tn any local market where
they elect to carry at least one local broadcast signal. We seek comment on whether the UHF discount
continues Lo be necessary n light of the effect ot MVPDs on UHF signal issues.

0Ny Wuliiple Ownership Order, 100 F.C.C2d at 19, §7.
996 Act, § 202(c)(1).

" 2998 Biennial Reporf, 15 FCC Red at 1107275, % 25-30.
Cid 11075430,

Yo ar 073,426 n.78
Ui 1H079-80, 9 38,
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1. Diversity
=2 In 1984, the Commission concluded that the relevant geographic market for considering
viewpoant diversity is local. not national.  Thus, in the 71984 Multiple Ownership Report and Order, the
Comnussion relaxed the national ownership restrictions. It raised the station cap from seven stations to
twuelve stahons and said that the entire rule would be eliminated (or sunset) in six years. In explanation.
the ¢ ominission stated that:

A primary goal of the Commisston 1n adopting the [ownership restrictions] was Lo
encourage a diversity of imdependent viewpoints. . . . In brief, we conclude that a national
rufe 1s irrelevant to the number of diverse viewpoints in any particular community and
that even 1f we believed that radio and television were the only media relevant to
diversity of viewpoint. the phenomenal growth in both television and radio since the rule
was adopred in 1953 provides sufficient basis for raising the [ownership restrictions].”"

I'hee Commission reasoned that the area from which consumers can select the relevant mass media
alternatives s gencrally the local community in which they work and live, where radio and TV signals are
availabie n discrete local markets, and other local media outlets are abundantly available. It determined
that the lack of relevance of the rule to local viewpoint diversity “persuades us that elimination of the
national ownership rule is unlikely 1o have an adverse impact on the number of independent viewpoints
available 10 consumers.”™" 11 also determined that elimination of the national TV ownership rule posed
no threat 10 the diversity of independent viewpoints in the information and entertainment markets,
becanse o wide range of media outlets existed and because the rule did not affect the number of
vicwpoints in the relevant local markets.”"

-~

133, On reconsideration, the Commission added a 25% audience reach limit to the 12 station
capr and eliminated the sunset provision adopted in the 7984 Multiple Ownership Order, concluding that
“tlie complete and abrupt elimination of our national multiple ownership rules might engender a
precipitous and potentially disruptive restructuring of the broadcast industry.”*”> The Commission
reiterated that diversity of viewpoint was determined at the local level. The Commission alse affirmed
that 1the 1984 decision:

halanced the need for a presumptive rule equating ownership diversity at the national
level with viewpoint diversity against the demonstrable benefits of group ownership. In
the context of this balancing process. we found that national ownership diversity is not of
primary relevance in promoting viewpoint diversity. In this regard we noted that the most
important idea markets are tocal . . . [N]ational broadcast ownership limits, as opposed to
local ownership limits, ordinarily are not pertinent to assuring a diversity of views to the
constituent elements of the American public.”"

134 In the 1998 Biennial Reporr. the Commission reconsidered its views regarding the
reiattonship between the national TV ownership rule and viewpoint diversity. It asserted that
independently-owned affiliates play a valuable role by “counterbalancing™ the networks™ strong economic
incertive in clearing all network programmmg “because they have the right . . . to air instead”

S FaNg Multiple Ownership Order, 100 F.C.C.2d a1 24-25. 924,
Uad a2 332

L, - -
ST I T S L

LONE Multiple Ownership Reconsideration Order, 100 F.C.C.2d at 76,9 3.

e

o $1-82,9 18 (lootnote omitted) (citing /984 Multiple Ownership Order, 100 F.C.C.2d at 38,962).
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progrimining more responsive 10 local concerns”™” Thus, in determining not to modify or eliminate the
rute it noted that the “competitive concerns™ of opponents of relaxing or eliminating the [national TV
ownership rule]. including the concern that the number of viewpoints expressed nationally would be
reduced. were more convincing than the comments in support of relaxation or elimination.”'®

33 In Fox Telewision. the D.C. Circuit remanded the decision in the /998 Biennial Report to
retann the national TV ownership rule. holding that the dectsion to retain it was arbitrary and capricious.
1 he court ook note of the Commission’s [984 AMultiple Ownership Order, which concluded that the rule
shonld be repealed because it focuses on national, rather than local, markets and thus has an insignificant
cifect on viewpotnt diversity. 1t also took note of the Commission’s 1984 assertion that it had no
cowdenee suggesting that stations which are not group-owned better respond to community needs. or
spend more of their revenues on local programming.””’  When the Commission changed course by
retaning the limit in the /998 Biennial Report, it failed to explain why it no longer considered the
reasonny (noits 1984 Multiple Chwnership (rder to be persuasive.  According to the court, the
Commission’s failure to explain this significant deviation from its earber conclusions rendered its 1998

17

. - . 3
decssion arbitrary and capricious.

.36. It appears that the national TV ownership rule is not directly relevant, and perhaps not
relevam at all, to the goal of promoting viewpoint diversity. Consumers generally do not travel to other
wities to obtain viewpoints. Instead, they rely on outlets for news sources, such as TV, radio, newspapers,
Interner. cable, DBS, and magazines that are available in their own cities. As a result, the expression of
viewpoints by television stations in one city does not appear to affect in any meaningful way the
viewpoints available to people located in other cities. We seek comment on this analysis as well as on the
ueneral question whether our national TV ownership rule is relevant to our goal of promoting viewpoint
diversity on a local level. Is there a relationship between the national ownership rule and the dual network
rule with regard to viewpoint diversity? For example, could we safely repeal the national ownership rule
as long as we maintain the dual network rule because the latter renders more likely the preservation of at
icast four different newscasts in each market”? Does, as the Commission concluded in the [998 Biennial
Keport. independent ownership of stations increase diversity of programming by providing outlets for

non-network programming?”™' Do commenters believe that the broadcast of non-network programming
promotes our goal of source diversity?

i37. We also seek comment on the role of independently owned and operated stations. In
decrding not to relax the national ownership rule in the /998 Biennial Repori, the Commission said:

We do not believe that consolidation of ownership of all or most of the television stations
:n the country in the hands of a few national networks would serve the public interest.
The national networks have a strong economic interest in clearing all network programs,
and we believe that independently owned affiliates play a valuable counterbalancing role
because they have the right to decide whether to clear network programming or to air
mstead programming from other sources that they believe better serves the needs and

o guy Biennial Report, |5 FCC Red at 11075, % 30.

Y ai 11073, 9 26 n.78. ‘The arguments raised by the parties in support of retaining the rule were that the
barcaming power of networks over their affiliates would increase, the number of viewpoints expressed nationally
wotild be reduced. concentration in the national advertising market would increase, and the potential for monopsony
sonwer in the program production market would be enlarged.

Yoy folevision, 280 F 3d at 1043
T 1043-44
“hve 1998 Biennial Report. 15 FCC Red at § 1.074-75, 1350.
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mterest of the local communities to which they are licensed. Independent ownership of

stations also increases the diversity of programming by providing an outlet for non-
. a7

retwork programming. ™

Ire fax Television, the court found our explanation to be a plausible justification for the national
cwnership rule and consistent with the requirements in section 202(h). The court stated, however, that the
Commission’s conclusion was not adequately supported by the record:

Adthough we do not agree with the networks that this reason i1s unresponsive to § 202(h)

we must agree that the Commission’s failure to address itself to the contrary views it
cxpressed in the 1954 Report effectively undermines its rationale. ... The [ /998 Biennial
Report] does not indicate the Commission has since received such evidence or otherwise
tound reason to repudiate its prior decision.”™

We sceh comment on whether independently owned, network-affiliated stations offer more diverse
procramming and/or programming from morc diverse sources than affiliated stations that are owned and
vperated by their network. We ask parties to provide evidence supporting their comments on this issue.
Are there other factors or policy goals we should consider in determining whether to retain, modify, or
eimunale the national TV ownership rule?

2. Competition

158, We seek comment on how the national TV ownership rule affects the ability of TV
station group owners to compete against other video providers. We are interested in the impact this rule
may have on the program production market and the advertising market. We also ask whether
examination of advertising competition is, or should be, relevant to this analysis. Commenters are asked
i analvze the impact of the transaction costs and uncertainties associated with network-affiliate
ri tanonships as well as any pro-competitive benefits of the current national television ownership rule.
We also seek comment on whether the national television ownership ruie artificially constrains the largest
group owners from employing their skills in additional markets, and whether and how this operates 1o the
detriment of consumers in those markets.

a. Program Production Market

139 Broadcast television stations organize a schedule of video programming which they
cither produce themselves or purchase from others in a national market. The TV Ownership FNPRM
expressed a competitive concern about the ability of large purchasers of video programming to exercise
monopsony power and artificially restrict the price paid for programming.”** The market for program
production appears to consist of firms that produce niche and general entertainment programming for sale
o program packagers. Program packagers include cable networks, broadcast television nerworks,
prouram syndicators, and individual owners of television stations (regardless of whether the station also
cormies network programming ).

140.  We seek comment on whether the national TV ownership rule promotes or hinders
competition in the program production market. We ask commenters to address whether ratsing the
national ownership cap would facilitate monopsony power. Our answer to this question depends
stupificantly on the identification of market participants.  For example, if program producers are

£t
Fox Teievision, 280 F.3d at 1043,
Fivheaership FNPRM, 10 FOC Red at 3544, % 46.
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~onstramed by the cost structure of their products to selling programming exclusively to broadcast
welovision stations, that might suggest that raising the 35% cap would harm program production ~ and
nossibly program diversity — by increasing the negotiating power of the remaining television group
M opers vis-d-vis program producers  But 11 the market for purchasing programming included not just
woval relevision stations, but also cable networks, we would be less concerned that raising the 35% cap
~vould create or exacerbate monopsony power in the program acquisition market. Therefore, we
~neourage parbies addressing the 35% cap i1ssue to submit evidence of the relevant market participants and
thue hikeiy impact of raising the national cap on program producers.

141, In addition, regulatory changes have occurred in the past six years that may have affected
the program production market.  Prior to the 1996 increase in the national TV ownership cap, the
i emmission ehiminated the financial interest and syndication rules (“fin-syn™) and the prime time access
cule " PTAR™Y. Can the effects of the 1996 change in the national ownership cap be separated from the
vHects of the repeal of the fin-syn and PTAR rules? If so, we ask commenters to identify those effects
and 10y address whether the 33% cap continues to be necessary to promote a robust and diverse program
production market.

b. Advertising Markets

142, We have considered national television advertising as a relevant market based on the
Jitterent nature of advertisers seeking a national audience rather than ones purchasing time for local
markets.”" More recently, we identified a strategic group among the programming networks that
consisted of ABC, NBC, CBS, and Fox.™ This assessment was based on findings that: (1) the relatively
teve local stations available with which to atfiliate constituted a meaningful entry barrier into the strategic
vroup; and (2) prime time viewership ratings were significantly higher for the strategic group networks
than for other broadcast television networks. If our prior identification of this strategic group continues to
he accurate today. the existence of this group likely restrains competition for national advertising among

T Sew Review of the Prime Time Access Rule Section 73 638 (k) of the Commission’s Rules. 11 FCC Red 546
(1995) (repealing the Prime Time Access Rule. which, in order to stimulate the production of programs by producers
mdependent of networks. had gcnerally prohibited nerwork-aftiliated television stations in the top 50 television
markets from broadcasting more than three hours of network programs during prime time); Review of the
Svndication and Finuncial Interest Rules. Sections 73.639 - 73.663 of the Commission’s Rules, 10 'CC Red 12165
i 1995},

"t See, g Amendment of Sections 73.33. 73240, and 73.636 of the Commission’s Rules Relating 1o Multiple
¢ mmership of AM. FM, and Television Broadcasi Stations, 95 F.C.C.2d 560, 386 (1983) 1 43 (“lo this regard, as to
cconomic concentration the iraditional Commission appreach to national ownership requires that the relevant market
he o national broadcast market for viewers and lisieners {who are the products in an advertiser-supported system).™).

Y See dwal Network Order. 16 FCC Red at 11122-23, 9 20. A strategic group refers to a cluster of independent
Sirras within an industry that pursue simiiar business strategies. For example, the major networks supply
prozrimming to their affiliated local stations that is intended to attract mass audiences and advertisers that want to
reach such large, nationwide audiences. By contrast, the emerging networks target more specialized, niche
cudiences similar to cable television networks. The conceptual basis for a strategic group is developed in R. E.
Caves and M. E. Porter, From Entry Barriers to Mobility Barriers: Conjectural Decisions and Contrived Deterrence

vew Cempetition, 91 Q.1 ECON. 241 (May 1977).  See also Michael E. Porter, COMPETITIVE STRATEGY:

PECHNIOUES FOR ANALYZING INDUSTRIES AND COMPETITION at ch. 7 {The Free Press, New York NY, 1980). For
addimonal references on the application of the strategic group concept, see F. M. Scherer and David Ross.
PabEsTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCE (3™ ed.) at 284-85 {Houghton Miffiin, Boston
MA, 1990) - When properly applied, the concept of a strategic group ordinarily implies that only a relatively few
frms will be included within its boundaries so that competitive rivalry will be oligopolistic in nature, although the
sumbur ot firms actually populating the industry aggregated over al| strategic eroups may be quite numerous,
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the broadeasters. ™

143 We seek comment on whether this analysis continues to be an accurate characterization
ot the national advertising market and the participants in the market. First, we request comment on
whethur the key participants in the national television advertising market should be defined more broadly
e include broadeast TV networks outside the strategic group. If so, what are the factors that should be
considered 10 identifying the members of the strategic group?  Should the participants in the national
television advertising market also include other outlets such as non-broadcast television networks (ESPN,
CNINC 210 )? Cable networks and the other broadceast networks such as The WB and UPN have national
ceverage and carry npational advertising. which may suggest they serve as substitutes from the perspective
of ot least some advertisers.

44, Second, regardiess of whether we also include non-broadcast networks in the national
teicvision advertising market. we seek information on the extent to which national spot advertisements
and/or svadicated programming are fungible with network television advertising from the perspective of
advertisers, [ group owners compete in the national advertising market, it would appear that increasing
the 5% ownership cap could diminish competition by allowing broadcast networks to acquire additional
statrons. thereby reducing the effectiveness of non-network group owners in the national advertising
mirkel  We request market share data and analysis on this important point. Technology changes in
advertising delivery may also allow the broadeast television networks to effectively provide national spot
advertisig. That is, a national network may deliver different advertisements targeted to different regions
ol the ceuntry simultaneousiv. We seek comment on this development and its relevance. if any, to
competition in the national advertising market. Third. a recent study suggests that the national advertisers
de not readily substitute berween alternative media.™ We seek comment on this analysis.

i45.  The national TV ownership rule does not appear to have a direct effect on the number ot
competitors in the Jocal advertising market  The rule affects primarily the total number of national
households one group owner can reach, not the number within a single market. Of course, we recognize
that the 33% limit could inhibil the participation of a group owner in a particular {ocal TV market and
thereby affect competition in that market. In particular, we seek comment on whether additional scale
economics could be realized by group owners and whether the current rule prevents especially skilled
management from entering additional local markets. We seek comment on this general issue, and
whether limiting the size of group owners nationally can have an impact on competition in the local
adverusing market.

C. [nnovation

146, We are also concerned with the impact that the national TV ownership rule may have on
innovation in the media marketplace. Does our current rule promote or hinder innovation? Does a
traditional competition analysis adequately capture the beneficial effects of innovation? What effect, if
any. would a relaxed national TV ownership rule have on the ability of a broadcast network to develop
innovative programming or services, or to effectuate the transition to digital television? Does the answer
depend on whether the proup owner plans 1o provide purely high definition television or standard
definition television plus ancillary services? Would relaxation of the national TV ownership rule increase
e ability and incenttves of market participants (the large group owners in particular) to develop
wnevative technologies and/or new types of video programming? Examples of innovations that have
beer: withheld from the media marketplace as a direct result of national TV ownership limits would be

U Duet Acnwork NPRM. 15 FCC Red at 1126i-62. 49 22-24.

Alvin Silk, Lisa Klein, & Ernst Berndt, fniermedia Substitutabiliny and Market Demand By National Advertisers,
Ki VAW O INDUS TRIAL. ORGANIZATION (2002). The national advertising categories studied are: magazine, network
T/ vutdvor. spot radio. network radio, spot TV, newspapers and direct mail.
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part:cularhy useful to our competitive analysis.
3. Localism

47 The Commission has said in the past that a national TV ownership rule strengthens
lecalism by creating a class of non-network station owners that can decide whether to preempt network
programiming i favor of programming that would better serve the needs and interests of that station’s
community.” " In Fox Television, the court affirmed that localism is a potentially relevant consideration
- deciding whether 1o retain. modify, or eliminate the national TV ownership rule.””' Given this
statemern by the court and fact that the national ownership rule may have the most direct impact of our
rede~ o the attauwnent of localism, our evalvation of the continued need for this rule will rely heavily on
our findmgs regarding iis effectiveness in prometing localism.

i48.  The production of local news and public affairs programming may represent one form of
localism.  We seek to understand whether the national TV ownership rule, by preserving a class of
atfiliates, may have the effect of increasing or decreasing the quantity and/or quality of local news and
pubiic altairs programming. We would be particularly interested in any clear correlation between the
sialus of stations as afftliates or network-owned and the quantity of local news and pubiic affairs
produced by those stations. We request that commenters subrut evidence addressing the relative output
ot atfiliates and networks in this regard and address the appropriate weight of such data in our evaluation
o logalism and the national ownership rule.

149, The national TV ownership rule may also promote localism by creating economic
izcentives for non-network station owners regarding the preemption of network-delivered programs with
stabon-sclected programming.  Networks incur costs in producing or purchasing programming for
d:stribution on their networks. Since the networks initially bear these costs, network-owned and operated
stations may have a stronger economic incentive than affiliates, all else being equal, to distribute network
procramming rather than replacing it on a station-by-station basis in response to community interests. [t
i~ alsu possible. however, that the local programming preference in a particular instance may be
sufficiently strong thar even a network-owned station would find it profitable to replace its own
programming with alternative programming. Parties commenting on this issue are asked to address
specitically the allocation of advertising revenues between networks and affiliates on preempted
programming. We seek comment on these observations and on any other economic tncentives affecting
the preemption of network programming by local stations.

50.  In addition. television stations are obligated to serve the needs and interests of their local
communities.””  We ask commenters to address the extent to which affiliates and/or network-owned
stations could be expecied to preempt network programming when it is not in their economic interest to
div vo. According to testimony before Congress by the President and Chief Operating Officer of Viacom,
Inc. ¢BS’ owned-and-operated stations “have complete freedom locally,” even preempting primetime
nelwork programming to air, for cxample, an emergency weather newscast, a local telethon, and other

events of local interest.” If the principal category of such “unprofitable™ preemption is breaking news or

NS g, 1998 Biennial Repori, 15 FCC Red at 11074-75, 9 30.
Fox Tolevivion. 280 F 5d ar 1045,

Hevisim of Programming and Commercialization Policies, Ascertainment Requirements, and Program Log
Regiurements for Commercial Television Stations, 98 F.C.C. 2d, 1075, 1091-1092 (1984).

harmozin Tesumony, supra nole 158, at 8-9 (stating that WVCC-TV in Minneapolis preempted three hours of
primelnne nerwork programming in May 200} 10 run an emergency weather pewscast; WBZ in Boston has
precmpted primetime network shows annually for the past 20 years to air the Boston Children’s Hospital Telethon,
ard nreen:pted davtime programiming to air “complete” coverage of Congressman Joe Moakley's funeral.).
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ather emergency information, should we expect networks and affiliates 10 respond similarly with respect
10 <uch snuations”

I+, A key aspect ot the argument that the national TV ownership rule promotes localism is
tha: atfiliates serve local needs more effectivelv than network station owners because affiliates are more
fikeh 1o replace network programming with programming more suited to local needs. There are,

however, significant portions of the American public that already receive broadcast programming through
stations owned and operated by broadcast networks. |s there evidence that consumers served by network-
awned stations have either benefited or been harmed by the lack of a non-network owner as a check on
network-provided programming?

152t 1s also possible that localism may be furthered by the national TV ownership rule by
preserving a sufficiently large class of network affiliates that collectively can influence network
precramming decisions.  This may be the case where networks plan to air a particular program that a
larze percentage ol its attiliates disfavor. Negotiations between a sufficiently large group of affiliates
Moy cause the network 1o revise its programming decision. By contrast, if the national television
awnership cap were raised or eliminated, a smaller group of affiliates raising the same concern might be
fes+ able 10 persuade the network 1o alter is programming plans. We ask commenters to address the
frequency and efficacy of such discussions, to the ¢xtent they occur in practice, and the value of this form
~f jocalesm compared with station-by-station preemption issues discussed above.

i35, We also seek comment on whether the national TV ownership rule continues to be
necessary 1o preserve affiliale bargaining power regarding preemption. Would increasing the cap shift
hargaming power 1o the networks such that “local” rights would be lost as a practical matter?

154.  Scparate from the selection of programming, our goal of promoting localism may be
addressed through rules that promote the production of local news and public affairs programming The
1959 Muluple Ownership Order relied on news ratings as an indicator of the quality of local news
produced by group-owned stations versus that produced by stand-alone stations.™  The Commission
reasoned (hat higher ratings indicated a greater responsiveness to local needs.”” Should we compare the
guality of local news produced by network owned and operated stations and that of affiliates using ratings
as .« measure of quality? Are there alternative measures for this comparison?

4, Audience Measurement

155,  The national TV ownership rule is calculated based on the number of televiston
households a station can reach. The number of households reached nationwide is the sum of the number
of households in each DMA in which a group owner owns a television station. The number of
houscholds in a DMA s halved for UHF stations. The national TV ownership rule is thus based on
homes “passed.” not homes actually viewing the stations of a group owner. This “potential audience™
measure is at odds with the way we calculate a national ownership audience reach limit for cable
relevimion A home is attributed 1o a multi-system cable operator only if that MSO actually serves the
home not simply because it is available to that home. We seek comment on which measurement method
s appropriate given the policy objectives of the national TV ownership rule, and the differences between

Yd Multiple Ovwnership Order, 100 F.C.C 2d at 31, % 44, Also relevant is whether repeal of the rule would
remawve barniers to the flow of information. This might be true if group-owned stations provide a different mix of
programming that better matches consumer preferences. A study by Professor Parkman shows that local news
nrogramming of group-owned stations have higher ratings, suggesting that group-owned stations are more
responsive to viewer demand for news Parkman. The Effects of Television Station Ownership on Local News
a5 REV.ECON. & S1aTs 289 (1982)

RS

TN Vuitiple Ownership Order 100 F.C.C2d a1 31,9 44,
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able and broadcast tefevision in the ease with which the potential service can be accessed (switching off
amd on channels versus subscription and installation}). [s the current mcthod of measuring the broadcast
nudience appropnate because broadcast 15 a non-subscription service? Is there an alternative measurement
rnethad that would be preferable 1o cither of these existing approaches?

B. Dual Network Rule

I136.  The dual network rule currently provides: “A television broadcast station may affiliate
with a person or entity that maintains two or more networks of television broadcast stations unless such
AJual or mulople networks are composed of two or more persons or entities that, on February 8, 1996,
were 'ns[wu(ks' as defined i § 73.5613(a) |) of the Commission's regulations (that is, ABC, CBS, Fox,
and NBCY. Thus. the rule in its current form permits broadcast networks to provide multiple program
-trcams {program networks) simultaneously within focal markets, and prohibits only a merger between or
among these four networks

t57 The dual network rule was originally adopted over sixty years ago and flatly prohibited
ans enuity from maintaining more than a single radio network.™’ A few years later, the rule was extended
io ielevision networks.™  The Commission believed that an entity that operated more than one network
miuht preclude new networks from developing and affiliating with desirable stations because those
~tauons might already be ticd up by the more powerful network entity. In addition, the Commission
cxpressed concern that dual networking could give a network too much market power. The rule was
therefore also intended to remove barriers that would inhibit the development of new networks, as well to
~erve the Commission's more general diversity and competition goals.239

158.  After Congress, in the 1996 Act. directed the Commission to amend the rule, the
c‘ommission amended the rulc for the first time since it was adopted to permit a broadcast station to
affiliate with a network organization that maintains more than one broadcast network unless the multiple
neiwork combination was created by a combination among ABC, CBS, Fox, or NBC. or a combination
hetween one of these four networks and UPN or WB.2Y In the Dual Network Order last year, the
t'ommussion further relaxed the rule to permit a “top four” network to merge with or acquire UPN or WB.
'he Commission found that: (1) competition in the nationai advertising market would not be harmed by
this rule change;™"' (2) greater vertical integration of the sort contemplated by this rule change was
potentiafly an efficient, pro-competitive response to increasing competition in the video market;”’ and (3)
pregram diversity would not be harmed because the two combined networks would have strong economic
incentives to diversify their program offerings " We ask for comment whether the relaxation of the dual
network rule has had the effects that we foresaw in the Dual Network Order.

159.  We ask for comment about whether the present dual network rule is necessary in the
public interest as the result of competition. Does it promote the goals we set forth above — diversity,
competition. and localism? If the rule serves some of our purposes and disserves others, does the balance

COHTCE R ET3.658(2)
! Dual Nerwork Order. 16 FCC Red at [1114, 92,

N .
sl

" 19U8 Bivnnial Repore, 15 FCC Red at 11095-96. 9 70.
Y Owal Network Order. 16 FCC Red at 11115, 94
M at 11125925

Cedat 11124225924,
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of s eflects argue for keeping. revising. or abolishing the rule? In the following paragraphs, we explore
these questions in more detail.

1. Diversity
a. Program Diversity

160, In the Dual Network Order, the Commission found that program diversity at the national
level would not likely be harmed by the combination of an emerging network (f.¢., UPN or WB) with one
o: the four major networks. The Commission found it likely that their common owner would have strong
n-eentives to produce a diverse schedule of programming for each set of local TV outlets in the same
wearket. "' After the Dual Network Order. Viacom, parent of CBS, acquired UPN."’  Has the
(ommission’s expectation proved correct?  We also seek comment on the effect that consolidation
herween and among top four networks likely would have on program diversity, Additionally, we seek
comment on whether. and il so how. the increased competition that television stations face from cable
networks and other media aflects the diversity of programming on all national program networks.

b. Viewpoint Diversity

tol.  With respect to the combination of two or more top four networks, we see several
ptential viewpoint diversity issues. The first is the loss of an independently owned and produced local
tewscast in cities where the two networks each own local television stations.” We seek comment on the
unpact ol such a development on viewpoint diversity. Even if we were to eliminate the dual network rule
entirely. that does not necessarily mean that the merged company could actually own all the stations
previousty owned by the two networks. The local TV ownership rule could limit the degree to which one
entity . cluding a network, could own muliple TV stations in one market, assuming we retain that
rule.”” We seek comment on whether we should address the loss of an independent Jocal newscast as a
resilt of a combination of two or more of the four major networks in the dual network rule, in the local
TV ownership rule, or in some altcrnative new rule.

62,  The second possible viewpomt diversity concern relating to the elimination of the dual
network rule is the potential loss of one or more independent national television news operations. The
primary tocus of networks’ national news operations appears to be on the nightly newscasts by ABC,
¢ B, and NBC. We ask for comment. in light of other sources of news and current public affairs,
whether the loss of one or more of those nightly newscasts as an independent source of news would
sigriticantly reduce sources of news and current affairs and thus injure the public interest. Should the fact
that the national broadcast networks alone reach virtwally all households in the country affect our
anaiysis” Would a reduction in the number of independently-owned national television networks give the

SUhat 1H131, %57

" Sharchoiders of CBS Corp and Viacam, inc.. for Transfer of Conmirol of CBS Corporation and Certain
Aubsidiuries Licensees of KCBS-TV, Lox Angeles. C4, et al., 15 FCC Red 8230 {2000).

“in the Dual Nerwork Order. we found that eliminating the emerging network portion of the rule would not
adversely affect the provision of news and public affairs programming because emerging networks typically do not
carry tocal news and public affairs programming. We noted statements of Viacom that emerging networks have not
»:L Deen in a position to absorb the full costs of developing news departments offering regularly scheduled news
programming. Thus, we concluded. a combination of a top four network and an emerging network would not cause
a reduction of diversity in news or public affairs programming.  Dual Network Order, 16 FCC Red at 11131-32, 9

ER

For example. it a network owned the maximum number of stations in any market, our local TV ownership rule
woukd prohbun it from purchasing a station owned by another network in the market.
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reanning networks undue power and influence, such as during national elections?

65 Third. in the Dual Nerwork Order, we noted evidence in the record from Network
Attihawed Mations Alliance ("NASAT) that eliminating the dual network prohibition against combinations
oi two of the top four major networks would increase the networks™ economic leverage over their

alfiliaies " NASA stared that the big four broadcast networks still had by far the largest concentration of
viewers and economic power, undiminished by new media and audience fragmentations. We seek
comment on how the combination of two top four networks would affect the balance of negotiating power
between networks and affected affiliates.  Commenters should identify with precision how any such
lvverage affects viewpoint diversity in terms of program selection. We also seek comment on whether
comhimanions of major networks would affect the quantity or quality of diverse viewpoints on the merged
company 5 owned and operated stations.  Are there other factors or policy goals we should consider in
duetermining whether to retain. modify or eliminate the dual network rule?

2. Competition

164, The Dual Network Order did not resolve whether the dual network rule should be
eimmnated. ™ We did note, however. that commenters were divided on whether a merger of two major
henworks would create or enhance market power.”™ Some commenters pointed to new broadcast and
non-broadcast competitors and argued that a merger of two major networks would not unduly affect the
level of diversity and competition. Other commenters argued that major networks continue to have
market power and relaxation of the rule would have an adverse impact on competition, We invite updates
¢! these arguments.  We also seek comment on whether the dual network rule promotes or retards
10V Ation

65, In the Dual Network Order, we found that the merger of an emerging network and a
major network may benefit viewers and advertisers by fowering the risk associated with the creation of
new network programming by giving one company a larger potential audience for the programming
produced by the network.”™" This spreads the fixed costs of program creation over a larger number of
viewers. thereby lowering the per-viewer cost of producing the programming. If there are potential
eificiencies of eliminating the rule for emerging networks, as we concluded fast year, will comparable
efficiencies accrue if two or more top four networks were permitted to merge?

166, In the Dual Nerwork Order. we found that the combination of an emerging network and
one of the four major networks would not harm the national television advertising market because the two
networks would compete in different strategic groups.” We now seek comment on the effect of mergers
amony the Four major networks on the program production market. If the four major networks constitute
a strategic group within the national advertising market, do they also operate as a strategic group within
the program production market? We seek comment on how competition in the program production
market and program diversity would be affected, if at all. by a merger among two or more of the four
haor eworks.

N Ul Network Order, 16 FCC Red at 11126, % 28, The Commission did not address the arguments because the
iwsue of ¢liminating the dual network rule in its entirety was not before the Commission at that point.

CUié a1 1126-27.9 29 (“The questions presented in the Norice related solely to the emerging networks portion of
the dual network rule; the guestion of eliminating the ruie in s entirety was not squarely presented to this
¢ ommussion for review. Therefore, we will not address that issue in this proceeding.™) (footnote omitted).

S 11125227 99 26-20.
il i||24‘2_\-_1]24

Wo ask whether examination of advertising competition is, or should be, relevant to our analysis of the ownership
ruies m Seetion 1V of this Novice.
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167 We are also concerned with the impact that the dual network rule may have on innovation
m the media marketplace. Does our current rule promote innovation? Would relaxation of the dual
network tule increase incentives 1o provide innovative broadcast programming or new broadcast-based
techinalogies or services? Examples of innovations that have been withheld from the media marketplace
as 1 dhirect result of the dual network rule would be particularly useful 10 our competitive analysis.

3. Localism

l6e8.  The Dual Nerwork Order did not address localism as a policy goal per se. 1t did address
iocabisnt i the context of a discussion of diversity. Thus, it noted that retention of the then-existing dual
aetwork rule might affect the financial viability of the UPN network. If UPN were no longer viable, then
some stations that had been affiliated with it might not be able 10 survive without the benefits of
affilistion. That 15, without network-obtained programming and a recognized brand, the affiliates might
Aot be able 10 sustain the increases in the cost of programming that they would have 1o bear 1o attract
viewers, which could result in the cessation of operations. This could have cascading adverse
consequences on diversity at the local level. ™ We seek to expand our understanding of the relationship
between localism and the dual network rule. We invite comment as to whether the current rule promotes
focalism and. if so, whether, modiftcation or elimination of the rule would have any effect. We also seek
cormment on whether combinations among major networks would affect the quantity or quality of local
news provided by the merged company’s owned and operated stations. Are there any other factors we
shvald consider in determining whether to retain. modify, or eliminate the dual network rule?

Vi, ADMINISTRATIVE MATTERS
A, Procedural Provisions
1. Notice and Comment Provisions

169.  Pursuant to applicable procedures set forth in Sections 1.415 and 1.419 of the
Comimission’s rules,™ interested parties may file comments on this item on or before 60 days afier
Commission release of the Media Ownership Working Group studies, and reply comments on or before
90 davs ahter Commission release of the Media Ownership Working Group studies.

t70.  Parties may submit their comments using the Commission’s Electronic Comment Filing
System ("ECES™) or by filing paper copies.”  Comments may be filed as an electronic file via the
Internet w http://www fec.govie-file/ects.html.  Generally, only one copy of an electronic submission
must be filed.  [f multiple docket or rulemaking numbers appear in the caption of this proceeding,
however, commenters must transmit one electronic copy of the comments to each docket or rulemaking
number referenced in the caption. In completing the transmittal screen, commenters should include their
fuli pame. Postal Service mailing address, and the applicable docket or rulemaking number. Parties may
also subnut an electronic comment by Internet e-mail. To obtain filing instructions for e-mail comments,
commenters should send an e-mail to ecfsiéfee.gov, and should include the following words in the body
of the message: “get form <your e-mail address>." A sample form and directions will be sent in reply.
Additional information on ECES 15 available at hup://fwww.fec.pov/e-filefects.html.

("1, Filings may also be sent by hand or messenger delivery, by commercial overnight
courner. or by first-class or overnight U.S. Postal Service mail (although we continue to experience delays

U D Nerwork Order, 16 FCC Red.at 11 128-29 99 33-35.

Vo700 R S8 14151410,

N A

o Blecironic filing of Documents in Rulemaking Proceedings, 63 Fed, Reg. 24121 (1998).
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e recerving ULS. Postal Service mail). Paruies who choose to file by paper must file an original and four
~optes of each filing. 1f more than one docket or rulemaking number appear in the caption of this
nreceeding, commenters must submit two additional copies for each additional docket or rulemaking
aumber  The Commission’s contractor, Vistronix, Inc., will receive hand-delivered or messenger-
deirvered paper filings for the Commission’s Secretary at 236 Massachuserts Avenue, N.E., Suite 10,
NVashington. D.C. 20002, The filing hours at this location are 8:00 a.m. to 7:00 p.m. Al hand deliverics
must be held together with rubber bands or fasteners. Any envelopes must be disposed of before entering
the buslding. Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority Mail)
st bo sent to 9300 Fast Hampton Drive. Capitel Heights, MD 20743 U.S. Postal Service first-class
matl. [xpress Mail, and Priority Mail should be addressed to 445 12th Street, SW, Washington, D.C.
0554 AlL filings must be addressed to the Commission’s Secretary, Office of the Secretary, Federal
¢ ommunications Commission,

172, We also request that parties send two paper copies of each pleading to Qualex
international. Portals 11, 443 12" Street. S.W.. Room CY-B402, Washington, D.C. 20554, telephone
(202)863-2893. facsimile (202)863-2898. or email at qualexintt@aol.com. Parties must also send one
clectronie copy via email, plus eight paper copies of their ftling, to Linda Senecal, Industry Analysis
Division. Media Bureau. Federal Communications Commission, 445 12" Street, S.W._, Room 2-C438,
Wasluneton, D.C. 20554, email lsenecalipfce.gov .

2. Ex Parte Provisions

ireated as “permit but disclose™ for purposes of the Commisston’s ex parte rules. See generafly 47 C.F.R.
S8 11200-1.1216. Ex parte presentations will be poverned by the procedures set forth tn Section 1.1206
of the Commission's rules applicable 1o non-restricted proceedings.”® Should circumstances warrant, this
prosceeding or any related proceeding may be designated as restricted.

'73.  Because this proceeding involves broad public policy issues, the proceeding will be

i74.  Parties making oral ex purte presentations are directed to the Commission’s statement re-
cmphasizing the public’s responsibility wn permit-but-disclose proceedings and are reminded that
memoranda summarizing the presentation must contain the presentation’s substance and not merely list
the subjects discussed.””” More than a one or two sentence description of the views and arguments
presented 1s generally required. See 47 C.F.R. § 1.1206(b)(2), as revised. Other rules pertaining to oral
and written presentations arc set forth in Section 1.1206 (b) as well.

175 We urge persons submitting written ex parfc presentations or summaries of oral ex parre
presentations in this proceeding to use ECFS in accordance with the Commission rules. Parties using
paper ¢v parte submissions must file an original and one copy with the Commission’s Secretary, Marlene
il. Dorch. As applicable. please follow the procedures set forth in the paragraphs above for sending your
submission by mail, or for hand delivery of” your submission to the Commissien’s filing location in
downtown Washington, D.C.

176.  In addition, we request that parties provide two paper copies of each ex parte submission
1 “Jualex International, Portals 11, 445 12" Street. S.W.. Room CY-B402, Washington, D.C. 20554,
telephone (202)863-2893. facsimile (202)863-2898, or email at qualexint@aol.com. We ask parties to

Al ey parte presentation Is any communication (spoken or written) directed to the merits or outcome of a
rrocecding made to a Commissioner, a Commissioner’s assistant, or other decision-making staff member, that, if
wriien. i not served on other parties 10 the proceeding or, if oral, is made without an opportunity for all parties to be
present. AT CER § 11201

see Leanssion Emphasizes the Public's Responsibilities in Permit-Bui-Divelose Proceedings. 15 FCC Red
LG £2000),
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serve ane electronic copy via email. plus one paper copy of each ex parie submission, to (1) Linda
Senecal. Industry Analysis Division, Media Bureau, Federal Communications Commission, 445 12"
Street, S W Room 2-C438. Washington, D.C. 20554, email Isenecal@fcc.gov ; and (2) Mania Baghdadi,
fndustry Analysis Division. Media Bureau. Federal Communications Commission, 445 12" Street, S.W.,
floem 2-C267. Washington, D.C. 20554, email mbaghdad@ifec.goy.

77. This document is avatlable i alternative formats (computer diskette, large print, audio
record, wnd Braille). Persons with disabilities who need documents in these formats may contact Brian
Milthin art (202)418-7426 (voree). (202)418-7365 (TTY), or via email at bmillinfifec. gov.

:78.  The Media Bureau contacts for this proceeding are Paul Gallant. {202)418-2380, and
Prebra Sabourim. (202)418-2330. Press inquirtes should be directed to Michelle Russo at (202)418-2358
cooree) 1 202)418-7365 (TTY) or (888)835-5322 (TTY).

B. Initial Regulatory Flexibility Analysis

179 As required by the Regulatory Flexibility Act.” the Commission has prepared an
initial Regulatory Flexibility Analysis ("ERFA™) of the possible significant economic impact on a
sabstantial number of small entities of the proposals addressed in this ANorice. The IRFA is set
torth iz Appendix A, Written publhic comments are requested on the IRFA. These comments must
te Itled In accordance with the same filing deadlines for comments on this Notice, and they
~hould have a separate and distinct heading designating them as responses to the IRFA.

VIIL. ORDERING CLAUSES

i80. 1T IS ORDERED that, pursuant to sections 1. 2(a), 4(i), 303, 307, 309, and 310 of the
{ smumunications Act ot 1934, as amended, 47 U.S.C. §§ 131, 152(a), 1534(i), 303,307, 309, and 310, and
seetion 202{h) of the Telecommunicanons Act of 1996, this Notice of Proposed Rulemaking is
SDOPTED.

81 IT IS FURTHER ORDERED that the Commission’s Consumer and Governmental
*Hairs Bureau. Reference Information Center, SHALL SEND a copy of this Notice, including the Inttial
keculatory  Flexibility  Analysis, 10 the Chief Counsel for Advocacy of the Small Business
~dministration,

FEDERAL COMMUNICATIONS COMMISSION

Wb N Udal

Marlene H. Dortch
Secretary

See S USCO 36030 The RFAL S US.CL § 601 e seq, has been amended by the Small Business Regulatory
Pofurcersent Fairness Acrof 1996, Pub. L. No. 104-121, Title IL, 110 Stat. 847 (1996).

b
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APPENDIX A

Initial Regulatory Flexibility Act

s required by the Regulatory Flexibility Act ("RFA™),”” the Commnission has prepared this Initial
Recujmory Hexibility Analysis ("IRFA™) of the possible significant economic impact on small entities by
the policies and rules proposed in this Notice of Proposed Rulemaking (“Notice™), provided in sections
VN and VE of the item. Written public comments are requested on this IRFA. Comments must be
identitied as responises to the IRFA and must be filed by the deadlines for comments on the Notice. The
Lommission will send a copy of the Notice. including this IRFA| to the Chief Counsel for Advocacy of
:he Small Business Administration (“SBA™). " In addition. the Notice and the IRFA (or surmmmaries
thereots will be published in the Federal Register.™'

A Need for, and Objectives of, the Proposed Rules

section 202(h) of the Telecommunications Act of 1996 (<1996 Act”™) requires the Commission to review
all of ns broadeast ownership rules every two years commencing in 1998, and to determine whether any
of these rules are necessary in the public interest as the result of competition. The 1996 Act also requires
the Commission to repeal or modify any regulation it determines to be no longer in the public interest. At
the time these ownership rules were adopted, there were fewer local media outlets and fewer types of
media than there are today. The ownership rules in their current form therefore may need revision to
cn~urz 1hat they accurately reflect current media marketplace conditions. The goal of this proceeding is to
solicit commment on the modification of the subject policies and rules.

fn this Vorice. we seek comment on both “local™ and “national” ownership rules. The local rules are the
tocal TV multiple ownership rule and the radio/TV cross-ownership rule. The national ownership rules
arc the national TV multiple ownership rule and the dual network rule. These four rules are described in
sections Voand VI of this Motice. Additionally, open proceedings concerning the newspaper/broadcast
cress-ownership rule and the local radio ownership rule are incorporated into this proceeding.

Section 202(h) of the 1996 Telecommunications act directs the Commission to re-examine its broadcast
ownership rules every two years and either repeal. retain or modify them. Additionally, two recent court
decisions by the U.S. Court of Appeals for the District of Columbia Circuit state that section 202(h)
carries with it a presumption in favor of repealing or modifying the ownership rules. In the Fox
Teievision case, discussed in Section I1 of the item, the court vacated the cable/broadcast cross-ownership
rule and remanded for further consideration the Commission’s decision in its 1998 biennial review to
retain then national TV multiple ownership rule. [n the Sinclair case, discussed in Section |l of the item,
the same court invalidated the Commission’s definition of “voices™ under the local TV ownership rule,
stating the Commission had failed to justify its deciston to include only TV broadcast stations as voices.

In tight of the mandate in section 202(h) and these recent court decisions, the Commission seeks comment
frem parties concerning ownership rules discussed in the Notice. The Commission believes that a broad
range of comments must be received to ensure we fulfilt our mandate to further the public interest,
convenience and necessity.

Seo LS g 6030 The RFA. vee 5 1.S.C. § 601 er seq . has been amended by the Small Business Regulatory
Eniorcement Fairness Act of 1996 (“SBREFA™), Pub. L. No. 104-121, 110 Stat. 847 (1996).
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o are required under the Regulatory Flexibility Act to demonstrate a flexible and responsive awareness
~t the nterests of small business entities that are subject to the rules under review in this Novice.
\wcordingly, we solicit comment from all small businesses entities, including minority-owned and
women-owned small businesses. We especially solicit comment on whether, and if so, how, the
particular interests of these small businesses may be affected by the rules.

3. Legal Basis

“his Nutice 15 adopted pursuant to Sections 1, 2(a). 4(i), 303, 307, 309, and 310 of the Communications
Act of 1934, as amended, 47 U.S.C. §§ 131, 152(a), 154(1), 303, 307, 309, and 310. and Section 202(h) of
the Telecommunications Act of 1996,

C. Description and Estimate of the Number of Small Entities To Which the Proposed Rules
Wil Apply

the RIFA directs agencies to provide a description of, and, where feasible, an estimate of the number of
-mati entities that may be attected by any propased rules, if adopted.” The RFA generally defines the
tin “small entty” as having the same meaning as the terms “small business,” “smail organization,” and
“small vovernmental entity” under Section 3 of the Small Business Act.”™ In addition, the term “small
Fusiness” has the same meaning as the term “small business concern” under the Small Business Act.™ A
small business concern is one which: (1) is independently owned and operated; (2) is not dominant in its
field of »peration: and (3) satisfies any additional criteria established by the SBA .2’

i1 this context. the application of the statutory definition to television stations is of concern. An element
A the definition of “small business™ is that the entity not be dominant in its ficld of operation. We are
unable at this time 10 deltine or quantify the criteria that would establish whether a specific television
staion 1> dominant in its field of operation. Accordingly, the estimates that follow of small businesses to
which rules may apply do not exclude any television station from the definition of a small business on
this basis and arve therefore over-inclusive to that extent. An additional element of the definition of
“small husiness™ is that the ennity must be independently owned and operated. We note that it is
difticult ar times to assess these criteria in the context of media entities and our estimates of
~mall businesses to which they apply may be over inclusive to this extent.

Television Broadcasting. The Small Business Administration defines a television broadcasting station
thal has no more than $12 million in annual receipts as a small business ™ Television broadcasting
consists ol establishments primarily engaged in broadcasting images together with sound, including
the production  or transmission of visual programming which is broadcast to the public on a
predetermined schedule®” Included in this industry are commercial, religious, educational, and other

RN TS 603 (03).
TP § 60 1(3) (incorporating by reference the definition of “small business concern™ in 15 U.S.C. § 632). Pursuant

1 the RE A, the statutory definition of a small business applies, “unless an agency, after consultation with the Office
v Advocacy of the SBA and afier opportunity for public comment, establishes one or more definitions of the term

where appropriate to the activities of the agency and publishes the definition(s) in the Federal Register.”
o

TSSO 8632

SHUE RS 21201 (North American Indusiry Classification System (“NAICS™) Code 513120).

‘ Feenomics and Statistics Administration, Bureau of Census, U.S. Department of Commerce, 1997 Economic
Comsus. Sabject Series ~ Source of Receipts, information Section 51, App. B at B-7-8 (2000).
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teieision stations. ™ Also included are establishments primarily engaged in television broadcasting and
which produce programming in their own studios.”  Separate establishments primarily engaged in
producing programming are classificd under other NAICS numbers.?”

According o Commission staff review of the BIA Publications, Inc., Master Access Television Analyzer
Database on August 22, 2002, about 870 (70%) of 1,250 commercial television broadcast stations have
reventes of $12 million or less. We note. however, that under SBA’s definition, revenues of affiliates that
arv nol television stations should be aggregated with the television station revenues in determining whether
a voncern is small. Our estimate, therefore. likely overstates the number of small entities that might be
allected by any changes to the ownership rules, because the revenue figure on which it is based does not
rmcude vr agpregate revenues from non-television affiliated companies.

Radio Broadcasting. The SBA defines a radio station that has $6 million or less in annual receipts as a
small business.””' According to Commission staff review of BIA Publications Inc. Master Access Radio
Analvzer Database on August 22, 2002, about 10,800 (96%) of 11,320 commercial radio stations have
revenue of $6 million or less. We note. however, that many radio stations are affiliated with much larger
corporaiions with much higher revenue.  Our estimate, therefore, likely overstates the number of small
entities that might be affected by any changes to the ownership rules.””

Cable and Other Program Distribution. The SBA has developed a small business size standard
for cable and other program distribution services, which includes all such companies generating
$12.5 million or less in revenue annually * This category includes, among others, cable operators,
direct  hroadcast satellite ("DBS”) services. home satellite dish (“HSD™) services, multipoint
dwstribution services (“MDS™). multichannel multipoint distribution service (“MMDS™), Instructional
Television Fixed Service (“ITES™)., local multipoint distribution service (“LMIS™), satellite master
antenna television ("SMATV™) systems, and open video systems (“OVS”). According to the Census
Burcau dJata. there are [,31] total cable and other pay television service firms that operate
throughout the vear of which 1.180 have less than $10 million in revenuc.’™ We address below
each service individually to provide a more precise estimate of small entities.

"l See Executive Office of the President. Office of Management and Budget, Standard Industrial Classification
M.nuai (1987}, at 283, which describes “Televiston Broadcasting Stations {SIC Code 4833)” as:

Establishments primarily engaged in broadeasting visual programs by television ro the public,
except cable and other pay television services. Inciuded in this industry are commercial, religious,
educattonal and other television stations. Also included here are establishments primarily engaged
in television broadcasting and which proeduce taped television program materials.

NAIUS Code 313120, by its terms, supercedes the former SIC Code 4833, but incorporates the foregoing inclusive
defimitions ot different rypes of television stations. See Economics and Statistics Administration, Bureau of Census,
LS. Department of Commerce. 1997 Economic Census, Subject Series — Source of Receipts, Information Section
51 App. 13 at B-7-8 (2000)

" Economics and Statistics Administration, Bureau of Census, U.S. Department of Commerce, 1997 Economic
Census Suhject Series — Source of Receipts, Information Sector 51, App. B at B-7 (2000).

T ONAICS Code 512110 (Motion Picture and Video Production); NAICS Code 512120 (Motion Picture and Video
Distribution): NAICS Code 512191 (Teleproduction and Other Post-Production Services); NAICS Cede 512199
{Other Mouon Picture and Video Industrics).

TUNAICS Code 513112
a fed
Pk Rog 120201 (NAICS Code 5132200 This NAICS Code applies to all services listed in this paragraph.

' Evononucs and Statistics Administraton, Bureau of Census, US. Department of Commerce, 1997 Economic
Cunsis, Subject Series — Establishment and Firm Size. Information Sector 51, Table 4 at 50 (2000). The amount of
Sii mmlhon was used to estumare the number of small business firms because the relevant Census categories stopped

(continued....)
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(‘able Operators. The Commission has developed, with SBA's approval, our own definition of a small
valkle svstem operator for the purposes of rate regulation. Under the Commission's rules, a "small cable
covapans™ is one serving fewer than 400,000 subscribers nationwide.”” We last estimated that there
were 1,439 cable operators that qualified as small cable companies.”™ Since then, some of those
companes may have grown to serve over 400,000 subscribers, and others mayv  have been involved in
iransactions that caused them to be combined with other cable operators. Consequently, we estimate that
there are fewer than 1,439 small entity cable system operators that may be affected by the decisions
adoepred in this NVotice.

I'be Communications Act, as amended. also contains a size standard for a small cable system operator,
«~hich 1~ ™ cable operator that, directly or through an affiliate, serves in the aggregate fewer than 1% of
all subscribers in the United States and 1s not affiliated with any entity or entities whose gross annual
revenues in the aggregate exceed $250.000,000.%" The Commission has determined that there are
68.500.600 subscribers n the United States. Therefore, an operator serving fewer than 685,000
subscribers shall be deemed a small operator if its annual revenues, when combined with the total annual
revenues of all of its affihates. do not exceed $250¢ million in the aggregate.m Based on available data,
we find that the number of cable operators serving 685.000 subscribers or less totals approximately
145077 Although it seems certain that some of these cable system operators are affiliated with entities
whose vross annual revenues exceed $250.000,000, we are unable at this time to estimate with greater
precision the number of cable system operators that would qualify as small cable operators under the
detinitien in the Communications Act.

DBS Service. Because DBS provides subscription services, DBS falls  within the SBA-recognized
defimtion of cable and other program distribution services.” This definition provides that a small
entily s one with $12.5 million or less in annual receipts.2EI The Commission, however, does not
coftect annuai revenue data for DBS and. therefore, is unable to ascertain the number of small
DBES heensees that could be impacted by these proposed rules. DBS service requires a great
unvestment of capital for operation, and we acknowledge, despite the absence of specific data on
ihi~ point. that there are entrants in this lield that may not vet have generated $12.5 million in
annual receipts. and therefore may be categorized as a small business, if independently owned
and operated.

Home Satellite Dish (“HSD") Service. Because HSD provides subscription services, HSI? falls
within the SBA-recognized definition of cable and other program distribution services.™ This

¢ vontinued from previous page)
ol £9.999 999 ynd began at $10.000.000 No category for $12.5 million existed. Thus, the number 1s as accurate as
it i= possible to calculate with the available information.

A7 CER.§$76.901(¢) The Commission developed this definition based on its determinations that a small
vable system operator 1s one with annual revenues of $100 million or less. Sixth Report and Order and
doventh Qreder an Reconsideration, 10 FCC Red. 7393 (1995},

ol Kagan Associates, Inc.. CABLE TV INVESTOR, Feb. 29, 1996 (based on figures for Dec. 30, 1995).
T LR § 543(m)(2).

F 70 F RS 76.1403(b).

¥ g0l Kagan Associates, Inc.. CABIE TV INVESTOR, Feb. 29, 1996 (based on figures for Dec. 30, 1995),
FUAC R §121.201 (NAICS Code 513220)
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deimion provides that a small entity is one with $12.5 million or less in annual receipts.”®’ The
market for HSD service ts difficult to quantify. Indeed, the service itself bears little resemblance
to other MVPDs. HSD owners have access to more than 265 channels of programming placed
o C-band satellites by programmers for receipt and distribution by MVPDs, of which 115
channeis are scrambled and approximately 150 are unscrambled.”™ HSD owners can watch
un-crambled channels without paying a subscription fee. To receive scrambled channels, however,
an HSD owner must purchase an integrated receiver-decoder from an equipment dealer and pay a
subscrniption fee to an HSD programming package. Thus, HSD users include: (1} viewers who
subscribe to a packaged programming service, which atfords them access to most of the same
pregramnung provided 1o subscribers of other MVPDs: (2} viewers who receive only non-
subscription programming; and (3) viewers who receive satellite programming services illegally
withoul subscribing. Because scrambled packages of programming are most specifically intended
for retail consumers, these are the services most relevant to this discussion.”®

Multipoint  Distribution Service (“MDS”), Multichannel Moultipoint Distribution Service
(“MMIDS™), Instructional Television Fixed Service (“I'TFS”) and Local Multipoint Distribution
Service ("LMDS™). MMDS systems. often referred to as “wireless cable,” transmit video programming
10 subscribers using the microwave frequencies of the MDS and ITFS”® LMDS is a fixed broadband
ac:nt-te-multipoint microwave service that provides for two-way video telecommunications.™’

In connection with the 1996 MDS auction, the Commission defined small businesses as entities that had
an annual average gross revenues of less than $40 million in the previous three calendar years.™ This
Jdetinition of a small entity in the context of MDS auctions has been approved by the SBA** The MDS
auctions resufted in 67 successful bidders obtaining licensing opportunities for 493 Basic Trading Areas
CRTASTY. OF the 67 auction winners, 61 met the definition of a small bustness. MDS also includes
licensees of stations authorized prior to the auction. As noted. the SBA has developed a definition of
small entives for pay television services, which includes all such companies generating $12.5 million or
ies, m annual receipts. " This definition includes multipoint distribution services, and thus applies to
MBS licensees and wireless cable operators that did not participate in the MDS auction. Information
available 1o us indicates that there are approximately 850 of these licensees and operators that do not
aencrate revenue in excess of $12.5 million annually. Therefore, for purposes of the IRFA, we find that
there are approximately 850 small MDS providers as defined by the SBA and the Commission’s auction
rules.

The SBA definition of small entities for cable and other program distribution services, which includes
. . PR . - - 2
such companies generating $12.5 million in annual receipts, seems reasonably applicable 1o ITFS.*

A3 d
M Wil Assessment of the Siarus of Competinon in Markets for the Delivery of Video Programming, 12
FCe Red 1358, 4385 (1996).

i ar 4385

 Amcncnient of Parts 21 and 74 of the Commisyion's Rules with Regard 1o Filing Procedures in the Multipoint
Picirinutior Service and w the Instructional Television Fixed Service and Implementation of Section 309() of the
Swrmmaications Aot - Competitive Brdding, 10 FCC Red 9589, 9595 (1995)( /TS Order”).

M Nee Locat Multipoint Distribution Service, 12 FCC Red 12545 (1997) ' LMDS Order”).
TRLTOER §21961 (b))

sec PTFN Order. 10 FCC Red at 93589

P3O RO 121.2001 (NAICS Code 5132200

kN “.!

%
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ihere are presently 2,032 1TFS licenses. All but 100 of these licenses are held by educational institutions.
Educational institutions are included in the definition of a small business.”” However, we do not
cotect annual revenue data for ITHS licensees, and are not able to ascertain how many of the
[00 nen-educational  heensees would be categorized as small under the SBA definition. Thus, we
rertan el conclude that at least 1.932 licensees are small businesses.

Addmonally, the auction of the 1,030 LMDS licenses began on February 18, 1998, and closed on March
25 1998 The Commission defined “small entity™ for LMDS licenses as an entity that has average gross
re-enues of less than $40 million in the three previous calendar years.” An additional c¢lassification for
“very small business™ was added and 1s defined as an entity that, together with its affiliates, has average
aross revenues of not more than $15 million for the preceding calendar years.” These regulations
defining “small entity™ in the context of LMDS auctions have been approved by the SBA.*” There were
97 wimning idders that qualified as small entities in the LMDS auctions. A total of 93 small and very
siuall business bidders won approximately 277 A Block licenses and 387 B Block licenses. On March 27,
(994 the Commission re-auctioned 161 licenses; there were 40 winning bidders. Based on this
inrormation, we conclude that the number of small LMDS licenses will include the 93 winning bidders in
the titst auction and the 40 winning bidders in the re-auction, for a total of 133 small entity LMDS
provides as defined by the SBA and the Commission’s auction rules.

i sum. there are approximately a total of 2,000 MDS/MMDS/LMDS stations currently licensed. Of the
approximate total of 2,000 stations. we estimale that there are 1,595 MDS/MMDS/LMDS providers that
ar: small businesses as deemed by the SBA and the Commission’s auction rules.

Sutellite Master Antenna Television ("SMATV") Systems. The SBA definition of small ennities for
cable and other program distribution services includes SMATV services and, thus, small entities are
dcfined as ail such companies generating $12.5 million or less in annual receipts.w6 Indusiry
sources  estimate  that  approximately 5200 SMATV  operators were providing service as of
December 1995777 Other estimates indicate that SMATV operators serve approximately 1.5 million
residential  subscribers as of July 2001°" The best available estimates indicate that the largest
SMATV operators serve between 15,000 and 35,000 subscribers each. Most SMATYV operators serve
approximately 3.000-4,000 customers. Because these operators are not rate regulated, they are not
required 1o file financial data with the Commission. Furthermore, we are not aware of any privately
pubiished tinancial information regarding these operators. Based on the estimated number of operators
and the estimated number of units served by the largest ten SMATVs, we believe that a substantial
number of SMATV operators qualify as small entities.

SBRIEFA also appiies 10 nonprofit organizations and governmental organizations such as cities, counties, towns,
t-wrships. villages. school districts, or special districts, with populations of less than 50,000. 5 U.S.C. § 601 (5).
 Nee LAMDS Order. 12 FCC Red at 4403-4.

i

we o etter to Daniel Phythyon., Chief, Wireless Telecommunications Bureau (FCC) from A. Alvarez,
Adenmsirator. SBA (January 6. 1998)

TOER 121200 (NAICS Code 513220},
CSoo Thard Annuat Report, 12 FCC Red at 4403.4.

SR

fwe Aunual Asvessment of the Swatus of Compenthion in Markets for the Delivery of Video Programming, 17T FCC
Rod [244 1281 (2001)
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Open Video Systems (“OVS”). Because OVS operators provide subscription services, 7 OVS falls
within the SBA-recognized definition of cable and other program distribution services.”" This definition
provides that a small entity is one with $12.5 million or less in annual receipts.’® The
C ommission has certified 25 OVS operators with some now providing service. Afltiliates of Residential
Commurications Network, Inc. ("RCN") received approval to operate OVS systems in New York
Cin. Boston, Washington, D.C. and other areas. RCN has sufficient revenues to assure us that
thes do not qualify as small business entities. Little financial information is available for the
oiher entities authorized to provide OVS that are not yet operational. Given that other entities have
been authorized 1o provide OVS service but have not yet begun to generate revenues, we conclude that at
least some of the OVS operators qualify as small entities.

Daily ncwspapers The SBA detfines a newspaper publisher with less than 500 employecs as a small
business ™ According to the 1997 Economic Census. 8,620 of 8758 newspaper publishers had less than
500 employees.™  The data does not distinguish between newspaper publishers that publish daily and
those that publish less frequently, and the latter are more Jikely to be small businesses than the former
because of the greater expense to publish daily. The newspaper/broadcast cross-ownership rule applies
oty 1o daily newspapers. It is likely that not all of the 8,620 small newspaper publishers are affected by
the current rule,

Iy Description of Projected Reporting, Recordkeeping, and Other Compliance Requirements

We anticipate that none of the proposals presented in the Notice will result in an increase to the reporting
and recordkeeping requirements of broadcast stations, newspapers, or cable television stations. However,
one alternative available to the Commission in this Notice is retention of the current rufes.

F Steps Taken to Minimize Significant Impact on Small Entities, and Significant Alternatives
Considered

The RFA reguires an agency to describe any significant alternatives that it has considered in reaching its
proposed approach. which may include the following four alternatives (among others): (1) the
extablishment of ditfering compliance or reporting requirements or timetables that take into account the
resources available to small entities: (2) the clarification, consolidation, or simplification of compliance or
reporting requirements under the rule for small entities: (3) the use of performance, rather than design,
standards; and (4) an exemption from coverage of the rule, or any part thereof, for small entities. o

. . . . . . . L . 3058
We are directed under law to consider alternatives, including alternatives not explicitly listed above.
Thi- Norice invites comment on a number of alternatives to retain, modify, or eliminate the individual
cwriership rules. The Commission will also consider additional significant alternatives developed tn the
Fecora,

TS 4T USC 5T
USRS 121.2010 (NAICS Code 5313220).

L

NAlC Code SH1T10.

hupowww census.gov/prodiec®7/97m3 | La.pdl, visited 9/12/02.
TSSO 603X e H4).
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s this context, we highlight below certain aspects of this Notice in which we have asked commenters to
discuss alternative means of achieving our goals. Parties’ discussions of alternatives that are in their
sibmitted comments will he fully considered in our evaluation of whether to retain, modify or eliminate
car media ownership rules.

Can local ownership rules include the newspaper/broadcast cross-ownership rule. the radio/TV cross-
cwnership rule, the local radio ownership rule. and the local TV multiple ownership rule. These rules are
mrerrelated.  Each is intended 1o foster competition and diversity in the local media marketplace. One
approacl under consideration is 1o consider these rules collectively and thus adopt a single rule that would
foster diversity. competition. and localism. An alternative option is to retain the current regulatory
scheme. in which we apply individual. media-specific local ownership rules. We ask for comment on
oo Best to choose among these or other alternatives.

\We also ask about alternative approaches 1o identifying and weighting “voices” if the Commission adopts
& new votee” test. Should the Commission develop a new “voice™ test, according weights to different
aatiet tvpes. or considering factors such as audience reach, ownership structure, percentage of
programming or print content devoted to local news, and/or consumer use patterns? Should the
t ommission consider an alternative that would count, or not count, certain types of media outlets as a

Cooice

I this Votice. the Commission explores the underpinnings of three principles underlying the regulation ot
the broadcast industry, namely diversity, competition and localism. These principles are of particular
naport to small entities. Thus, we seek comment to promote on the general advantages and disadvantages
of relving on our current ownership rules to promote the public interest versus developing a single local
cwriership rule or conducting a case-by-case analysis.

I addition to seeking to foster the policy goals discussed above. the Commission has historicatly used the
cwnership rules 10 foster ownership by diverse groups, such as minorities, women and small businesses.
In the context of this comprehensive review of our ownership rules, we invite comment on whether we
should consider such diverse ownership as a goal in this proceeding. [t so, how should we accommodate
or seek 10 foster that goal? [n addition, we invite comment as to our legal authority to adopt measures to
foster that goal.

F. Federal Rules that May Duplicate, Overlap, or Conflict With the Proposed Rules

None
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CONCURRING STATEMENT OF COMMISSIONER MICHAEL I. COPPS

I ihe maiter of 2002 Biennial Regulatorv Review — Review of the Commission's Broadcast Qwnership
Rules and Other Rules Adopred Pursuant 10 Section 202 of the Telecommunications Act of 1996,
MEB Docket No. 02-277
Cross-Ownership of Broadcast Stations and Newspapers, MB Docket No. 01-233
Rufes and Policies Concerning Multiple Ownership of Radio Broadcast Stations in Local Markets,
MBEB Docket No. 01-317
Definition of Rudio Markers. MB Docker No. 00-244

Let me begin by saving that | don’t know of any issuc before the Commission that is more fraught
witl serwous consequences for the American people than the media ownership rules. There is the
putential in the ultimate disposition of this issue to remake our entire media landscape, for better or for
warse At stake 1s how radio and television are going to look in the next generation and beyond. At stake
arc »ld and honored values of localism. diversity, competition, and the multiplicity of voices and choices
that undergirds our American democracy. At stake is equal opportunity writ large — the opportunity to
hvar and be heard: the opportunity to nourish the diversity that makes this country great and which will
determine its future; the opportunity for jobs and careers in our media industries; and the opportunity to
ntake this country as open and diverse and creative as it can possibly be.

The Nineties brought new rules permitting increased consolidation in the broadcasting industry,
o the premise that broadcasters needed more flexibility in order to compete effectively. These rules
paved the way for tremendous consolidation in the industry — going far bevond, | think, what anyone
expected at the ume. These changes created efficiencies that allowed some media companies to operate
more profitably and on a scale unimaginable just a few years ago. They may even have kept some
companies in business, allowing stations to remain on the air when they otherwise might have gone dark.
Bt they also raise profound questions of public policy. How far should such combinations be allowed 1o
o7 What is their impact on tocalism. diversity and the availability of choices to consumers? Does
consolidation always, generally or only occasionally serve the interests of the citizenry? How do we
Judge these things?

Answering these and many other questions requires more than just personal impressions or
piritosophical ideas about government regulation or deregulation. Among other things. it demands
detailed information on current realities in specific media markets, and far-ranging economic and market
structure surveys. [t also compels a look at consumer consumption habits. | commend Chairman Powell
for putting together a Media Ownership Task Force to study the many ramifications of this issue. But |
would emphasize that it’s a tot to study, and doing it right requires significant resources of labor and
moncy and time. | hope the Task Force will have the resources it needs to conduct studies that must be
both very broad and very deep. Then | hope we might even consider, as a Commission, holding hearings
here and around the country. to speak with Americans and better gauge what the reality of particular
media markets is. | don’t want to vote on final rules — and 1 would be reluctant to vote on final rules -
unless and until [ feel comfortable that we have the information and the analysis needed to inform our
votes. We need as many stakeholders as we can find to take part in this proceeding. I want (o hear more
from industry, from labor, from consumers, from academe, from artists and entertainers, from anybody
wne has o stake m how this is resolved. And [ think just about everyone. if he or she stops to think about
i has an interest and a stake.

Falso want to emphasize that commenters should not {eel they have to limit themselves to the
questions posed n this item. The Commission fabors under no illusion that we have asked every possible
question. indeed. we may have overlooked some that cry out for response, so | urge those who respond to
look al every aspect of these issues that you deem relevant to our decision-making process.
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P will concur with this Notice both because it fulfills our statutory mandate to review the
ewnership rules, and because 1t asks some 1important questions that should help us to determine whether
the public interest continues 1o be served by these rules. However, though I would have preferred to have
thix Aeiee be a truly clean slate for our analysis, I have some concerns that the timing and tone of the
Vooco mayv be seen as prejudging these very important issues. Indeed, some analysts have already
conlided that the ownership caps and limits are history. Just yesterday, the Precursor Group issued a
release predicting that the result of our review in this proceeding will “likely permit the convergence,
vertiwal mntegranion and consolidation ol the media sector,” and that “[o]wnership caps and bars on cross
vwrership are highly hikely 1o be repealed . . At this stage of the process — in the absence of the hard
mtormatien we need 10 make informed decisions and in the absence of any finding that our rules no
fonger serve the public interest - | think such conclusions are, ar the very least, premature. They are also
dangerouls

Owr Media Ownership Working Group 1s engaged in a number of studies on a variety of media
1ssucs refated to or affected by the ownership rules. These have not yet been completed. My preference
was o move forward with this review of our ownership rules only after those studies are completed. That
would have simplified hife for our stakeholders and probably saved folks the cost of filing more than one
sct of comments. However, I believe the dectsion to link the comment periods for this Notice and the
studies nutigates the problem somewhat. and that it will allow commenters to make use of the data that
the srusdies produce before they give us their final input.

(‘ongress’ mandated review ol our media ownership rules insists that we only eliminate such
rules 11 downg so 1s in the “public mnterest.” Some still argue that “public interest” shouldn’t count for
much in our ownership reviews, and that this 1s just about picking a number and letting business build up
to the imit. [ think this Commission has moved beyond any such narrow approach to the public interest
and that none of us embraces the concept that the public interest means anything other than the traditional
Commssiorn pubhic nterest standard.  Thus, under the statute, even after Fox Television, we should
chanue our media ownershp rules only 1f real evidence demonsirates that the public interest continues to
he served by doing so. And I believe that the courts are stll amenable to keeping most of our rules, if we
provide appropriate justification and evidence to support them. Some observers act as though the court
has decided 10 be rid of all our rules. They have said nothing of the sort.

Becasuse the stakes here are so imcredibly high, 1t is far more important that we get this done right
than that we get 1t done quickly. 1 keep coming back to the high stakes involved in what we are doing.
Supposc for a moment that the Commuisston decides to remove or significantly change current limits on
miedin ownership -- and suppose our decision wms out to be a mistake. How do we put the genie back in
the bottic then? No way.

Nevertheless, we are launched now on this fateful journey. Much hangs in the balance. Butif we
approach these proceedings with an open mind, with receptivity on all sides to hard facts and compelling
ovideiee, and f we reach out, really reach out, 10 stakeholders all across this land, 1 believe the
Commssion can arrive at decisions that will serve the public interest and build our own credibility in the
process
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SEPARATE STATEMENT OF COMMISSIONER KEVIN J. MARTIN
APPROVING IN PART, CONCURRING IN PART

Re 2002 Biennial Regulatory Review — Review of the Commission 's Broadcast Ownership
Rules and Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act
o1 1096, MB Docket No. 02-277

faday we begin the 2002 Biennial Review of our broadcast ownership regulations. 1 support this
Notice. and commend the Chairman for his strong leadership in this area. With this action today, we
hects the most comprehensive review of our broadcast ownership regulations that 1 believe the
Comuissior has ever conducted. We will examine the goals our rules are intended to achieve, the current
marketplace 1in which they operate, and - pursuan! to our statutory mandate - the extent to which each
rufe vontinucs lo be “necessary n the public interest as the result of competition.” We also consider
whether a different regulatory framework might better serve the Commission’s policy goals in today’s
murketplace. While this task will be challengmg. 1 am hopeful that we will end this process with a clear,
reasoned and justified approach to ownership restrictions that wall withstand judicial scrutiny.

| think 1t 1s tmportant to note that the media landscape has changed dramatically since our
ownerstnp rules were adopled.  These rules are. frankly speakmg, old. QOur long-standing goals of
competiion, diversity, and localism, however, do not lose their importance with age. These goals remain
enical. Rut the import of these goals does not relieve us of our statutory obligation to review our rules.
We imerefore embark on this bienmal review to ensure that whatever ownership rules we retain or adopt,
they “ulfill these goals m a manner that reflects the current marketplace.

| write separately to express a few concerns. First, | am troubled by the Notice’s articulation of
the legat standard imherent in section 202(h) of the Telecommunications Act of 1996 (the basis for this
bienmia- review)  That provision instructs the Commission to review its broadcast ownership rules every
two ears o determine whether they are “necessary in the public interest as the result of competition,”
and in “repeal or modify any regulation 1t determines to be no longer in the public interest.”’ This Notice
“invite]s] comment™ on the standard the Commission should apply in determining whether to modify,
repexl, or retain our rules pursuant to this provision. Yet, the Notice also notes that the “Commission”
already articulated an interpretahion of this standard before the D.C. Circuit, arguing in its rehearing
pettion in Fox Television that “necessary in the public interest” in §202(h) means merely “useful” or
“appropriate.”  As 1 have said previously, [ disagree with this interpretation. I believe interpreting
“necessary i the public interest” as meaning merely “in the public interest” inappropriately reads the
critical word “necessary” out of the statute. Congress included the term, and 1 believe we must give i1t
more significance. ““Necessary in the public mterest” must mean more than “useful” or “‘appropriate.” 1
believe the term “necessary” should be read in accordance with its plain meaning to mean something
closer v “essential ” Accordingly, 1 concur m the Notice’s discussion of the legal standard of section
202¢0)

I atzo would have preferred that this Notice provide more guidance to industries and consumers
regarding our dmection.  For instance, I believe we could have provided more guidance on
newspaper:broadcast cross-ownership.  Unlike cevery other one of our major broadcast ownership
reguiations, the newspaper/broadcast cross-ownership rule has not been modified since its adoption in
197t Today, newspapers are treated differently from all other forms of business that disperse

nformation (including broadeast television stations, which generally are permitted to combine in large
market<)  fr short, only newspapers remain caught m a 1970s atmosphere.

© Felecommunications Act of 1996, Pub, L. No. 104-104. 110 Stat. 56 (196), §202(h).

06



Federal Communications Commission FCC 02-249

[n light of this history. | would have preferred we go further in explaining our direction with
revard 10 the newspaper/broadcast rule. For instance, while there may be disagreement on what steps the
C'ommission should take in smaller markets, | believe there is less disagreement regarding whether some
change might be appropriate in the largest markets. 1 would have preferred to tentatively conclude that
sorie change was warranted. We also could have provided some form of interim relief, at least until this
rulemaking 1s complete. For example. we could have provided broadeast stations and newspapers the
sarae opportunity to combine that two television stations have in the largest markets, as long as a
srnticant number of independent voices remain in the marketplace.

Accordingly, for the reasons discussed above, 1 approve in part and concur 1 part on this Notice.
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